| NDI GENOUS BAR ASSOCI ATI ON:

- - UPON COMMVENCI NG AT 9: 20 AM ON OCTOBER 20TH, 2000

MR. DAVI D NAHWEGAHBOW |'mgoing to turn it over
to Elder Chief Harry Wawatie fromthe Al gonquin. [If |
could ask himto do the opening prayer for us.

OPENI NG PRAYER BY CHI EF HARRY WAWATI E

(IN H' S NATI VE TONGUE)

MR. DAVI D NAHWEGAHBOW  Good norni ng, | adies and
gentlemen. Wl conme to this conference on the subject of
A obal i zation: Indigenous Law in the Internationa
Cont ext .

| will just give you a few opening remarks. My
name i s David Nahwegahbow and |I' m president of the
| ndi genous Bar Association, and I'l|l be chairing the
conference for the next several days.

Alittle bit about the Indigenous Bar Associ ation.

The purposes of our organization are generally to advance
t he causes of Indi genous peoples, to pronote public
awar eness within -- anongst our own people as well as

Canadi an society generally, and also to pronote networKking

anongst | ndi genous |awers in Canada. | guess the nopst
i nportant object of our organizationis to -- is to
pronote our own | aws, Indigenous laws. | renmenber when we

wer e di scussing the formati on of the organi zation, that



was a very inportant aspect of the -- we saw it as a very
i nportant aspect of our work.

And so that's -- we had a nunber of neetings
t hroughout the years and we have, at different tines,
focused on the issue of Indigenous laws. And we're again
exam ning the issue of customary law in the context of
gl obal i zation and international |aw

G obalization itself, people who you talk with may
be opposed, and you will find those that are in favour of
it. Wichever way you look at it, | believe it is a
reality. And then I'd like to see it as an opportunity to
advance our cause, the cause of Indigenous peoples within
Canada and worl dwi de, by insisting on international
standards which are fair, and equitable and just in the
eyes of Indigenous peoples, which then states,
governnments, nust adhere to in the context of
gl obal i zat i on.

We have great speakers lined up for this
conference not only from Canada, but fromdifferent parts
of the globe. And | |look forward to sonme very good
del i berati ons.

|"mgoing to give you sone -- just a few notes on
our agenda, sone change, sone |ast m nute changes. On

page ... The subject to this nmorning's discussion will be



| ndi genous Laws, Customary Laws: Governance and Justi ce,
and that will be foll owed by workshops at 11: 30.

Wor kshop -- Specific Wrkshop One: First Nation
Law Maki ng that was to be co-facilitated by Ray Hatfield
and Rogers Jones -- Ray Hatfield won't be able to
facilitate that. And | believe we're finding a
repl acenent for him

This afternoon, on the title -- on the subject of
Aboriginal Title and Treaties, a panel discussion was to
be chaired by Professor Sharon Venne. She'll be replaced
by Wlton Littlechild.

Just a note on Sharon. She's a very strong and
active nmenber of our organization. And | know this
subject is very near and dear to her heart. And she
intended to be here, but has taken quite ill. So I just
t hought I'd pass that on to you.

Wor kshops this afternoon -- on
CGeneral Workshop Two: Treaties, of course Sharon Venne
was to be the -- was supposed to be facilitating at a
wor kshop. She's going to be replaced by Gerry Morin.

And update on the Marshall and Jay Treaty, that's
actually going to be just an update on Marshall. And
that's going to be delivered by Bernd Chri stnas.

| guess our nost inmportant -- our major change is



t he banquet that's scheduled for this evening. W were to
have Mat hhew Coon Cone, the National Chief, speaking. And
he apparently has been held up in Alberta and is not able
to be here this evening, but we have the possibility that
he may show at the close of our conference. And our
trusty MC, Al bert Angus, is going to be working
strenuously on that.

So that's Day One. | guess w thout nuch further
adieu "'mgoing to introduce our first speaker, who really
doesn't need a whole |ot of introduction. H's nane is
Wlton Littlechild, a Cree |l awer from Hobbema. A copy of
his biois in the materials under tab 3, but just to say a
few words about WIly nyself.

Again, a very strong supporter of the
| ndi genous Bar Association. He's always there when we
need sonebody to call upon, and in fact, when -- which is
quite often the case, when speakers |i ke the National
Chief don't show, WIlly is always ready to fill the -- the
gap. And h's nost recently been involved, of course, as
many of you know, in the international arena. | know that
that's one of his favourite subjects, so I'mreally
| ooking forward to his presentation.

Anyway, W Ilton Littlechild.

WLTON LI TTLECH LD: Thank you, very nuch, Dave,



and good norni ng, everyone.

First, let ne begin by thanking
Chief Harry Wawati e for our opening prayer this norning.
Thanks also to all of you for being here to indicate your
interest at this conference, because we will be
del i berating, as Dave said, on some very inportant
i nternational issues.

If I may, | would also Iike to signal our
gratitude to the Indigenous Bar Association executive and

its menbers who chose this year's thene,

@ obalization: Indigenous Law in the Internationa
Context. International |aw has always been an inportant
el ement of IBA, as Dave said. |In fact, it was |ikew se

for the predecessors, the Canadi an |Indian Lawers
Associ ation, and before that, the Canadi an |Indian Law
Students Associ ati on.

I n August this year, at the Halifax annual neeting
of the Canadi an Bar Association, | had occasion to relate
two personal incidents, one as young student at the
University of Alberta. The Uof A as you all know, is
t he hone of the CGol den Bears and the Pandas -- chanpions
in everything.

( LAUGHTER)

Certainly, also, | had the occasion to relate ny



first experience with international law. But as a
student, as sone of you know, or all of you know, that
each fall we had an opportunity to select courses for the
upcom ng year. And one year | was really having probl ens
with selecting one time slot on the agenda, or tinetable,
for ny courses. And every which way | tried to fill in a
course, it didn't work, except for the subject
International Law. It kept com ng up.

And | had absolutely no interest in international

law, nor did | think I would ever use it. But it kept

comng up, so finally in frustration | said, "Ch, | guess
| have to study it. | guess | have to take Internationa
Law.", so | did. Little did |l know that fromthen on, |

guess, ny career path was going to change.

Wth regard to that first experience, | renenber
sitting in a law office back in 1977 in Ednonton and the
phone rang and it was one of ny colleagues. And she said,
"There's a nmeeting comng up in Sweden and we'd like to
ask you to chair one of the sessions, and it's on
| LO Convention 107. Could you think about it?"

So | thought about it and | called back a couple
weeks later and | said, "Yeah, | would love to go to
Sweden, | don't know the chairing thing, but what the heck
is ILO 107?". She said, "Don't worry about it. W'Il fax



you everything."
( LAUGHTER)

So off I went to that first neeting. Actually, it
was a Worl d Conference of Indigenous Peoples neeting in
Sweden where they first discussed and anal yzed
Convention 107.

But then subsequently, | was to attend the first
nmeeting of the United Nations in Geneva in 1977. And
actually, it was as a representative of the Canadian
| ndi an Lawyers Association. That, too, was a reasoned
deci si on, because the other four nmenbers didn't want to
go. So thank you, IBA, for once again giving a profile to
four very significant areas which we will, as Dave said,
del i berate on for the next three days.

Over the last 20 plus years we've had sonme very
significant and inportant contributions by outstanding
| ndi genous and other |eaders in the international fora.
Thankfully, M. Chairnman, we're blessed to have many of
t hem here today.

When Deni se Lightning asked ne sone tinme ago to
present this keynote address this norning, she said, "You
know, the IBA we want to invite the nost intelligent, nost
handsonme, and nost fanous |ndi genous | awer to speak at

their conference, but none of themcould make it so we had



toinvite you."
( LAUGHTER)

In that regard, |1've been asked to perhaps give an
overview on the devel opnents in the international fora for
| ndi genous nations. 1In doing so, |I'mrem nded of
anot her's comment that helps nme frame ny presentation this
nmor ni ng when he said, "You have to know where you cane
fromyesterday, and know who you are today, if you are to
know where you're going tonorrow. "

As you know, 1977 was a | andmark year in the
international activities of I|ndigenous peoples. You'l
recall that we couldn't even get into the United Nations
bui l ding and we only had one international instrunent,
whi ch was very assimlationist in its approach. There was
not one word about treaties with Indigenous Nations
anywher e.

So where are we today? Well, perhaps at every
turn we are facing, as Indigenous peoples, the challenge
of globalization. At a recent NGO neeting in the
United Nations in New York, a declaration and an agenda
for action was passed for the mllenniumforum In part,
it stated, and | quote:

"d obalization needs defining. To sone it is an

i nevi tabl e process driven by new technologies in



el ectroni ¢ comuni cati on and transport enabling

i nformati on, persons, capital and goods to cross
borders and reach the nost renote corners of the
gl obe at unprecedented speed. It is transform ng
our world into a global village with consequent
political and econom c changes that open
unprecedented possibilities of prosperity to al
its inhabitants. To nost, globalizationis a
process of economc, political, and cul tural

dom nation by the economically and mlitarily

strong over the weak."

More specifically for our conference, though, it goes on

to say:

"I ndi genous peopl es are deeply concerned that the
ongoi ng process of gl obalization and trade
liberalization is in many instances |leading to the
deni al of Indigenous peoples' rights to their
ancestral territories and violating their rights
to the security of their land tenure, including
their spiritual perspective on |land and

devel opnment, their traditional know edge, their
culture, and their political and soci o-economc

systens."

So the planners of this conference, in setting the agenda,
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were very much in keeping with the United Nations
initiatives. To present an update on the international
devel opnents for |ndigenous Nations as a snapshot, it
woul d be as follows -- and here, if | may, 1'd like to use
the four principle issue areas as outlined in our
conf erence agenda.

First of all, Indigenous Laws, Customary Laws:
Governance and Justice. One of our deliberate strategies
in the international delegations is to not only pronote,
but strengthen and enhance I ndigenous rights at every
| evel . So when one conpares the four existing
international instrunents on the rights of |ndigenous
peoples, you will note there's increnental success.

For exanple, the ILO Convention 107, which was
passed in 1957; the ILO Convention 169, which anmended 107
was in 1989; the UN Declaration on the Rights of
| ndi genous Peopl es, which was passed for the first tine in
1994; all had references to Indigenous custom But it's
not until the proposed OAS declaration -- the
Organi zation of American States Declaration on the Rights
of I ndigenous Peoples in 1997, that there is a specific
article on |Indigenous |aw.

Article 16 says, in subclause 1

"I ndi genous | aw shall be recognized as a part of
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the States' |egal systemand of the framework in
whi ch the social and econom c devel opnent of the
states takes pl ace.

2. I ndigenous peoples have the right to maintain
and reinforce their indigenous |egal systens and
also to apply themto matters within their
comunities, including systens related to such
matters as conflict resolution, crime prevention,
and mai nt enance of peace and har nony.
3. In the jurisdiction of any State, procedures
concerni ng i ndi genous peoples or their interests
shal |l be conducted in such a way as to ensure the
right of indigenous peoples to full representation
with dignity and equality before the law. This
shal | include observance of indigenous |aw and
custom and, where necessary, use of their
| anguage. "

So it's the first time we've had a specific article on

| ndi genous law in any international |egal instrunent.
Wil e the OAS decl aration has not yet been passed

by the OAS state nenbers, it has been passed by sone

| ndi genous nations's governnents and has been used in at

| east three |l egal cases -- one in Venezuela, the

United States and Canada, by | ndi genous peopl es.



Wth regard to governance, specifically, | wll
remnd us of the United Nations Meeting of Experts at
Knud, Greenland on Septenber 24th to the 28th, 1991, which
concl uded with specific recomendati ons on | ndi genous
aut onony and sel f-governance, but particul ar assistance
anong all the others is article 12, which sets out the
heads of jurisdiction of Indigenous governnents.

In the near future, as was announced by
Hi gh Comm ssioner of Human Rights, Ms. Mary Robinson, in
Ceneva | ast February, there will be a sem nar to address
specifically I ndigenous justice systens.

On the second topic, Aboriginal Titles and
Treaties, there are two relevant United Nations studies
worth noting in this area. First of all, the recently
concl uded Final Report of the United Nations Treaty Study.

As you know, thanks to the Special Rapporteur,

Prof essor M guel Al fonso Martinez and his assistant,
Dr. Isobel Shulte-Tankoff, and other contributors
wor | dwi de, the report was tabled | ast year in June.

And we're honoured, as | see, to have the presence
of Dr. Martinez in our conference. A trenendous honour.

The report, as you will hear late, |'msure, nakes
sonme very inportant conclusions after a very detailed

ni ne-year study on the international status of treaties

13



14
wi th I ndigenous nations. There are very useful
recommendati ons, which will require foll owup, follow up
by both parties to the treaties, to ensure neani ngful
i npl enentation of the final report.

Secondly, there's an ongoi ng but soon-to-be-
concl uded UN study on I ndigenous | and by speci al
rapporteur, Dr. Erica Diez. This particular study deals
with Aboriginal title, anong other issues like the
extingui shnent policy, and the special relationship that
| ndi genous peopl es have with | and.

On our third topic of Trade |Issues and
Nat ural Resources, as you know, there have been renewed
efforts regionally to pronote I|Indigenous-to-Indi genous
trade. For exanple, there are ongoing joint ventures in
the Arericas in this regard.

Mention should al so be made, though, that both the
UN and OAS decl arations have clauses that pronote these
historic trade activities in a way that they do not
recogni ze international borders.

On a different issue, however, is the Indigenous
Peopl es Seattle Declaration. This was presented to the
Third Mnisterial Meeting of the Wrld Trade O gani zati on,
to express | ndi genous concerns over how the WO i s

destroyi ng Mother Earth, and the cultural and bi ol ogi cal



diversity of which we are all a part.

One of the nost inportant United Nations expert
sem nars was on the practical experiences regarding
| ndi genous | and rights and cl ai nrs neeting, at Whitehorse,
on the 24th to the 28th of March, 1996. There you wil |
note there are rel evant concl usi ons and reconmmrendati ons
regardi ng natural resources. Wen conbined with the
articles in the I1LO Convention and both the UN and OAS
decl arations, the elenents of natural resource ownership
for exanple, are dealt with extensively.

Fourthly, on Intellectual Property, Traditional
Know edge and Environnent, the issues of intellectual
property, traditional know edge and nedicines to us are
very sensitive. Neverthel ess, others have gone on to
address these, sonetines with very little input by
| ndi genous peopl es.

The UN has conpleted a study by Dr. Eric Diez on
| ndi genous cul tural heritage. WPO the Wrld
Intell ectual Property Organization, has also now held two
round tables and sone regional study tours -- one in
Canada, in fact -- on the matter of intellectual property
and traditional know edge of Indi genous peopl es.

While the new interest and international focus on

these inportant issues is good, there are still sone
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concerns as to the Indigenous protocols and their not
bei ng respected. An I|ndi genous Congress statenment was
presented at WPO | ast year on these and ot her concerns.

While | made nmention of the ILO conventions and
the UN and OAS declarations, there is also the Convention
on Biological Diversity, which has specific articles on
| ndi genous peopl es and traditional know edge.

Those are the four nmajor issue areas we wll be
di scussing, but 1'd Iike to nention sone other
international activities, if | nmay.

Wil e we' ve spuned (sic) the internationa
instruments and activities in each of these areas, there
are some other very recent areas of involvenent avail able
to you. 1'Il make reference to these because sone of you
may in fact be interested in these areas.

For the first tinme ever, the Wrld Health
Organi zation held consultations with Indigenous | eaders on
policy devel opnent and as a (inaudi ble) Declaration on
| ndi genous Health was presented to WHO for follow up. The
United Nations also held other sem nars; for exanple, on
| ndi genous education, and the first ever international UN
sem nar on | ndigenous children and youth. There have been
resol utions for special rapporteurs -- one on education,

and the other very recently on housing.



You al so know, |'m sure, about the world

conferences. For exanple, the one human rights, on food.
There's one on wonen. The habitat racism Al are areas
for opportunities of involvenent for you.

Next week, in fact, there will be Latin American
regi onal consultations to prepare for the Wrld Conference
against racism As you will agree, | think, racismis
alive and well in Canada.

Yes, but what does all this have to do with
donmestic issues? Does it help? This is the subject of
anot her presentation, and I"'msure you'll address it in
your expert panels and di scussions over the next three
days.

The nost significant recent decision to date,
during this International Decade for |ndigenous Peopl es,
was two nont hs ago when ECOSOC by unani nous resol ution
agreed to establish a United Nations Pernmanent Forum for
| ndi genous Peoples. Wiile the mandate is only for
econom c, social and cultural issues, it nevertheless is
inmportant in that it gives us equal status at the highest
| evel of the UN

You will recall | said that in 1977 we couldn't
even get into the UN building. But now we have to

establish a process to sel ect eight regional
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representatives for the 350 mllion Indi genous peopl es
globally. This was an inportant decision after al nost ten
years of |obbying at the United Nations.

By way of conclusion, M. Chairman, let nme briefly

i ndi cate what are sone of the outstanding issues. First
of all, the right of Indigenous peoples to self-
determ nation. | believe that the two nbost recent UN

deci sions, one by the UN Conm ttee on Econom c, Social and
Cultural Rights in its concluding observations on Canada

i n Decenber of 1998, and the UN Human Rights Comrittee in
their decision in April 7th, of 1999. Wen you conbi ne
those two UN decisions, | don't think there's any doubt
any nore about the UN -- about the recognition
internationally of our right to self-determ nation

The probl em now, though, is the continued attenpts
by states to qualify our right to self-determnation to
one that's | ess than other people's.

Secondly, there's another issue, and that is the
ongoing difficulty in getting the Indigenous rights, like
treaty rights, recognized as collective rights. As you
know, nost human rights instrunents are designed to
protect individual rights. There are others, but the
ongoi ng deni al by state nenbers of the UN to recogni ze us

as Peoples, signals a nessage that we have a ways to go,



as we seek to ensure equal rights for all peoples.

Donestically we need to encourage Canada to
support passage of both the UN and QAS Decl arations on the
Ri ghts of | ndigenous Peoples. Also, toratify ILO
Convention 169. And by all means, to support us in our
goal to get an unqualified right to self-determ nation
recogni zed.

Finally, what we do as |Indigenous |lawers in this
area of developing international lawis critical to our
future survival. Let us collectively work toward setting
hi gh standards to ensure success. Wat we do during the
first decade of this newmllenniumw ||l set a new
direction for the future, but it's one with hope and one
that grabs our rightful place in the global famly of
nations.

Thank you.

MR. DAVI D NAHWEGAHBOW  Thank you, very nuch,
WIlly. On behalf of the |Indigenous Bar Association |I'd
like to present you with a gift. And also one for Elder
Chi ef Wawati e.

kay, we're on to our first panel. And |I'm going
to be able to turn it over, then, to the outstanding |BA
menber, and schol ar and everything el se, who we all know

of, Paul Chartrand. He's going to be chairing this panel.
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"1l give himthe opportunity to address -- to introduce
all the panellists, but | should introduce the introducer.
Paul Chartrand is a Métis from Manitoba, a forner
prof essor specializing in aboriginal |aw and policy
i ssues, a graduate of Manitoba Teachers Col |l ege, the
Uni versity of Wnni peg, Queensland University of
Technol ogy, and the University of Saskatchewan. He is a
former comm ssioner on the Royal Comm ssion on
Abori gi nal Peoples and is author of numerous works,
i ncluding a book on the Métis land rights. He is a
private consultant, currently in Victoria.
So, Paul, | turn it over to you
For the information of the panellists, we have a
m ke here. There's also a mke that's able to reach to
different parts of the table, if you prefer to speak from
a sitting position or a standing position.
| believe we're going to need Tony Wawati e up
here, as well, as a translator for Chief Wawati e.
MR PAUL CHARTRAND: (I N H'S NATI VE TONGUE)
Wel come to the first session of the year
2000 Annual General Meeting Conference of the Legal
Warriors Association of Canada, otherw se known as the
| ndi genous Bar Association -- |IBA for short.

We are honoured this year to have the privil ege of
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the participation of sone of our Indigenous sisters and
brothers fromother countries. W're very happy to be
able to host them And |I'msure you'll want ne to express
our gratitude to Di anne Corbiere and the other active
menbers of the board of the IBA who nmade all of this
possi bl e.

l"d like to get into the spirit of things and so,
in accordance with this international flavour that the |IBA
has decided to put on the conference this year, | thought
|"d get along with the thene nyself by wearing different
countries' rugby shirts during the conference. So today,
sonme of you who are rugby fans m ght know it's a Canada
rugby shirt. Now, it's a small -- it's a small sport in
Canada, but it's a very, very big sport in sone other
countries, particularly O ago, New Zeal and where if you
want to call -- it comes from O course, for many people
t he Rugby Union is synonynmous with the Al Blacks team
from New Zeal and.

| would have liked to wear ny Al Bl acks Rugby
Union shirt tonmorrow. Sadly, New Zeal and | ost to France,
of all countries, last Wrld Cup, and so tonorrow |'m
going to have to be wearing ny Australian Wal |l abi es Rugby
Uni on shirt, because the Wl l abies kicked butt in the |ast

World Cup, for those of you who know these things.
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Anyway |'mprivileged also to have sone
association with other countries and have had the
opportunity to live in other countries. |In fact, I'ma
citizen of Australia as well as Canada. And |'m
particul ar pleased to be able to have this opportunity to
chair this, what I"msure will be a very interesting first
sessi on on governance and justice.

Now, within this first session, we're going to
hear about customary |law, and | understand particularly
about the governance aspect of this first thene. It seens
to me that this first dial ogue on the place of Indigenous
peopl es within nodern nation states faces a nunber of
dilemmas. And | think one of these dilemas nm ght be the
tension in the dial ogue between the right and the
necessity for recognizing and permtting the forcing of
| ndi genous peopl es aut onommy on the one hand, and the
duties of protection of the |Indigenous peoples. The
duties of protection of the ways and the custons of the
| ndi genous peoples, a duty which is vested by
international |aw and nenbership in the United Nations in
t he nation states.

The duty of protection is one that we are quite
famliar with in Canada. |In Canada, we know about the

principles derived frominperial constitutional practice



and | aw whi ch al ways vests the duty of protection in the
central authority in respect to the rights, the autonony -
- the recognition of the autonomy of the Indi genous
peoples. W see a continuation of that active principle
today in the federal responsibility in relation to the
Crown and its federal manifestation in respect of the duty
for protection of Aboriginal peoples.

And the very good reasons for doing that, of
course, was to nove the responsibility to protect the
rights, the resources and the autonony of |ndi genous
peoples fromthe conflict of the imrediate interests in
their locality. |It's always nore difficult to offer a
regime of protection if you put that duty of protection in
t he hands of those whose own interests will clash nore
directly with those of their neighbours, the Indigenous
peoples. So you try to put the duty of protection a
little further away. First it was in the British
government not a the colonial governnent. And in Canada
now it's the federal governnent, not in the provincial
gover nnent .

And | think we see that idea manifesting itself in
different ways, at the different levels, in the various
Engl i sh- speaki ng countries that have inherited sone of

these traditions born fromBritish inperial law, British

23



colonizing initiatives in Canada, in the United States, in
Australia and in New Zeal and.

And of course, we can observe that the
institutions in these various nation states have devel oped
in uni qgue ways. |In Canada, we have a federal system as
we have in the United States and in Australia. And we see
there there's a neasure of protection within a federal
system when there's federal responsibility.

In Australia, it wasn't |like that, not for a very
|l ong tine, because the jurisdiction vested in the states.

And it wasn't until there was sone neasure of federa
responsibility perfected as a result of the 1967
referendum that the Supreme Court was able to bring in
norns frominternational law to permt the federa
government to play that protective role.

I n New Zeal and, of course, the constitutional
structures are entirely different -- not a federal system
uni -caneral parlianent, which presents, again, sone unique
difficulties.

But in each of these nations states it seens to ne
we still see the tension at work between the duty of
protection vested in the nation states, on the one hand,
and the rights of autonomy, which is mandated al so by

international |law and, | would argue, by the fundanenta
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principles of the constitutional law, that is upon which
the very rights to govern of a nation state thenselves is
vested. That is, they only have a legitimate right to
govern if they respect their duty of protection for the
aut onony of I ndi genous peopl es.

Each of these nations in its constitutional
structures otherwise is unique -- each of these nation
states. In the sane way, each of these Indi genous peopl es
is unique. Wthin the space for both of this autonony one
first question that arises is, what is the | aw of these
peopl es? And that's what we're going to hear from our
di stingui shed panel this norning. Howis it that
community decisions are made and bind the nmenbers of that
comunity?

Even the IBA | egal warriors have a special role to
play, to take the nornms fromthis idea of self-
determ nation, which may be expressed in this way. This
is the way we do things around here. Wat is, "this"?
What is the way we do things? Wat are the customary
laws? And who is the, "we"? W are the people? And
where is, "here", the honeland, the territory, as |
menti oned, of the rights of the people?

W will be hearing about these issues, | expect,

this nmorning. And the legal warriors of the Indigenous



Bar Associ ation, of course, take their information
directly fromthe nmenbers of the comunity, and the
bearers of that information about the custons, the | aws
and ways of our people, the el ders.

We are privileged, then, to begin by hearing from
sonme of these elders this norning about the custonmary | aws
of the Indigenous peoples. Wth these introductory
remarks it is ny privilege nowto introduce the first
speaker.

Customary Chief Harry Wawatie was born within the
traditional territory of Mtchikanibi kok Inik, also known
as the Algonquin of Barriere Lake First Nation, on
March 26, 1934, and has lived there for nost of his life.

Chi ef Wawati e has been active in political affairs in his
comunity throughout the course of his life.

Begi nning in 1959, he was a councillor for about
17 years. In 1977, based on Chief Wawatie's connection to
and know edge of the land, hereditary entitlenent and
comunity support, he becane Chief of the Custonmary
Counci | until 1980. And then was selected Chief of the
Customary Council again on March 18th, 1996, to the
present tine.

Ladi es and gentl enmen, Chief Wawatie this norning

will be assisted by his translator, Tony Wawatie. | now
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present to you Chief Harry Wawati e.

CH EF HARRY WAWATI E ( THROUGH TRANSLATOR TONY
WAWATIE):  (IN H S NATI VE TONGUE)

Good norning. Did everybody understand that?

( LAUGHTER)

Ckay, I'"Il just try to help to translate from
Al gonquin to English, or English to Al gonquin. The words
are different and the nmeanings are quite different.

Chief Harry Wawati e says good norning to El ders,
Chi ef s and conference del egates. He addressed that he's
the Customary Chief of ny First Nation and honoured to
speak to you about the issues on customary law, as it is
one of the inportant issues in our community.

He made a point that the reason why he speaks
Al gonqui n, his | anguage, his nother tongue, is the because
the spirits around the forest, the animals, the trees,
hear what our Chief is saying about how our connection to
the land is so inportant to us. That there is a -- there
is a connectedness within how we are structured and how
our governnent systemis about.

He asked ne to translate this. W are part of an
Al gonqui n Nation comrunity of approxi mately 600 peopl e and
situated in northwestern Quebec approximtely three to

four hours north of Otawa.
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He stated that he is always happy to share
experiences, because it is inportant to work with one
anot her as First Nation people, so that we nay becone a
thriving, and a healthy nation back where -- back, |
guess, years ago.

He will share sonme of the custons, the origins of
our customs on our governance. He briefly said that |
will be tal king about the experiences that we had in
fighting with the federal and the provincial governnents
to protect our customary governance system He al so wants
-- he also briefly tal ked about the devel opnents of our
comunity, in ternms of customary justice and justice
systemto be revived, because we did have that at one
poi nt .

Qur Nation has lived and sustained itself upon our
traditional territory, in accordance with our custons and
traditions, since tinme imenorial. W are one of the few
First Nations that has been fortunate enough to be
subj ected -- not to be subjected to an Order-in-Counci
forcing us to be governed under the Indian Act. W
continue to be governed by our custonmary system of
governance. Qur people maintain strong know edge of the
| anguage, custons and traditions.

The Chief tal ked about his role or how he becane



to be a | eader. You know, what does it nmean to be a
customary | eader in our First Nation.

In the past, prior to our neeting with the white
peopl e, there was no Chief and no Council like there is
today. W had our own laws. Qur connection to and
knowl edge of the |and was strong.

However, the Customary Council, in its existing
form was pronmoted by the church. It was a forumwe
adopted to deal with the European governnents at the tinme.

We al so used this forumto address other First Nations at
our seasonal gatherings.

One of the roles of the Chief was to give and
provi de gui dance and advice to the people. His role was
to settle disputes anong our First Nations. People had
respect for the Chief. The Chief had to | ead by exanpl e.

He could not be too, "big", or too, "small"

The Chief would always consult with his
councillors, who were each responsi ble for nanagi ng and
all ocating portions of our traditional territories. Their
job was to | ook after the land and the people in the
areas. They did not own the land, but they were
responsi ble for the nonitoring of their area, so that it
woul dn't be destroyed.

At our seasonal gatherings the Chief would Iisten
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to the peoples' concerns regarding their territories and
ensure that everyone had access to | ands and resources.
This mght nmean that famlies nmay nove to ot her
territories in other directions -- in terns of south,
north, west and east -- for specific harvesting tines.
The councillors in the four directions would ensure that
their agreenents were followed through

The Customary Council had other responsibilities,
but I just want to tell you about sonme of our work. The
responsibilities of the Customary Council would be at the
direction of the people. They change -- they may change
dependi ng on what was happening in our traditional
territory.

| would briefly like to discuss how the
Customary Council is selected. W did have a hereditary
system for Chief. The responsibility went fromson to
son. A son would learn everything fromhis father and
not her about the role of a Chief. The Chief was also a
life Chief because we believe that it took a lifetine
during to learn how to be a Chief.

However, the quality of Chief was regarded as
paramount. |f the Chief was not select -- was not
sui tabl e or conpetent, the people would sel ect another

| eader. Sonetinmes, a Chief would recognize that his sons



were not suitable and, therefore, would train other people
in the conmunity for |eadership skills.

Leadership review takes place with extensive
comunity consultations, and at conmunity neetings. The
role of the community at these neetings is to choose their
| eaders, guide the |eadership, and to seek consensus on
the directions for the community. During this review, a
Chief or Councillor may resign or be relieved of other
responsi bilities.

And El ders have a key role in the selection
process. Potential |eaders are watched and observed by
El ders. They are selected to be future | eaders. And they
will be nonitored for some tine. The Elders observe their
personality, their behaviour, their know edge and
connection to the land, to the territory, and other
gqualities to make a strong | eader. This usually happens
for a three-day period, for the | eadership review to
happen. The El ders put the potential selected |eaders in
front of the seat -- in front of the people in a circle
format. And they woul d debate what happened were -- if
this person would be suitable to be the | eader for Chief
or as councillor.

This is what you call (IN H S NATI VE TONGUE), in

our Al gonquin custons. That's what you call being,
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"bl azed". They nmay take | eadership then, or at a later
date, depending on the people's support for the existing
| eader shi p.

There are sonme of the basics of our custons --

t hese are sonme of the basics of our custons and traditions
regardi ng our governance structure, |eadership
responsi bilities and sel ection process.

He nmentioned to ne that, you know, we could go on
and on, and take nore than just 15 mnutes to do it this.
So we tried to cut it down as nuch as possi bl e because
there's not enough tine. W could take a course on this

if we wanted to.

And the way | see sonme of ny responsibilities as
acting translator of the Chief with the English, and the
knowl edge | have with ny community and what's happeni ng,
you know, he asked me to nmake some points on the fights
and the struggle that we went through.

| am honoured to be here to speak on the
i nportance of custons and traditions on behalf of our
First Nation and with ny Customary Chief. W did go
t hrough sone really tough battles to protect our custons
fromoutside interference, and | would Iike to share sone
of this with you

Prior to 1997, our custons were unwitten. W



| earned very quickly this made us vul nerable to outside
interference. There were many events and external
i nfluences that have interfered and still continue to
interfere with our custons and traditions. Residential
school is one of the things that we experienced.

Anot her external influence occurred in
January 1996 when the Departnent of Indian Affairs,
purporting to act according to our custons, tried to
depose our Customary Chief and Council. This created a
maj or crisis in the comunity.

Rel ati ons between DI A and the existing Custonmary
Council at the time were extrenely bad. The dispute cane
to a head when DI A, on January 23, 1996, decided to
repl ace our Customary Leadership.

DI A was asserting to all that would listen that
the custons of our First Nation | eadership required a
petition to replace the Customary Council. You have j ust
heard fromour Chief, who is an Elder, who is very
know edgeabl e on our custons, that this position of DI A on
our custons was false. Nevertheless, D A had nuch
i nfluence on other parties. Qur people gathered and
agreed that we would fight this nove by DIA, no matter
what the cost. Qur people nmade huge sacrifices to

preserve their customary governance system During our
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fight to protect the system we lost a lot of things. W
| ost our income, our jobs, our training, and schooling for
our children and rmuch, much nore.

We agreed to pursue many foreign processes in
order to ensure that the truth about our custons woul d be
respected by outsiders. Mediation and facilitation
efforts were undertaken to attenpt to resolve the matter
outside the courts. In this context, and to protect our
custons, we begrudgingly had no choice but to codify our
custons to ensure they would not be m sinterpreted by
outsiders again. | amaware that Elders resented having
to discuss this sensitive internal issue in the presence
of outsi ders.

The El ders conpl ai ned about the witing down of
custons because contrary to our custons. However, we
consented to this process only because we saw codification
as the only neans of ending the | eadership inpasse. W
believe that all First Nations with un-codified custons
are vulnerable to interference by the federal governnent.

Communi ty menbers continued to pressure the
M nister to do sonmething to solve the crisis that DI A had
precipitated. Finally, the Mnister agreed to nediation
and subsequently facilitation.

At the request of our existing Customary Council,
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an nediation fact-finding teamwas set up, which included
an Aboriginal judge and two Elders. It was in the context
of this nmediation that the First Nation codified their
custons. The nedi ation took nmuch tinme and did not resolve
the situation. However, the judge on the nediation team
did nmake a reconmmendation to the Mnister on how to
proceed further. He determ ned that there was no custons
on | eadership selection by petition as was pronoted by
DIA.  Furthernore, he nade the follow ng findings.

Only nenbers who had know edge of and connection
with the traditional |and could participate in decisions
regardi ng custons, including | eadership selection. And
the responsibility for overseeing and supervising
| eadership selections rested with the Elders in the
comunity.

On the foundation of the finding of the judicial
medi ator, an i ndependent facilitation process was entered
into. This resulted in the custons, as Chief Wawatie
di scussed briefly, being adopted by a majority of Elders
and community nenbers eligible to have a say in the
custom The approach followed in codifying our custons
was as follows.

The peopl e of the M tchikanibi kok Inik affirmed

that the witten codification reflected their historic



36
custons regardi ng | eadership. The people of the
M t chi kani bi kok I ni k approved a resol ution of Elders
determining the eligibility of menbers to participate in
deci si ons regardi ng custons and | eadership. The peopl e of
the M tchi kani bi kok I ni k approved anmendnents to their
custons to adapt their custons to contenporary
ci rcunstances. And the people of the Mtchikani bi kok Inik
confirmed their | eadership which they previously sel ected
and DI A refused to be recogni zed.

The facilitators al so comm ssi oned an i ndependent
expert opinion on the historic custons, which confirned
the validity of our custons.

The fight to have our custons on | eadership
sel ection recogni zed by the federal and provinci al
governments |led to our Customary Council being re-
instituted on April 17th, 1997. Al npst a year and a half
after Customary Council was no | onger recognized by DI A
and others. To date, we are currently in negotiations
with the federal government to resol ve sone of the
out standi ng i ssues that have arisen fromthis |eadership
di sput e.

Qur experience should assist First Nations who
wish to revitalize their custons. It denonstrates the

necessity to codify custons and to nodify the custons to



refl ect the nodern circunstances of First Nations. Al of
this should be done with the participation and approval of
t he people belonging to the First Nation, who are eligible
to participate in the determ nation of customs. Qur First
Nations will now undergo a simlar process with respect to
education, social services and justice.

On the negative side, our experience denonstrates
that First Nations nmay be subjected to further suffering
and poverty in order to fight off outsiders from
interfering with the custons and traditions of our
First Nation, of any First Nation, for that matter, in
this country. Qur nations are already in inpoverished
states. It is really hard to focus on the rebuilding of
our nations when external influences try to tear apart our
gover nance system

There is no better exanple of the violation of
custons and traditions of First Nations by the federal
government than the residential school experience. For
us, the residential school experience took place from
1950 to 1972.

| would |ike to focus on a few aspects of our
report. The main reason we were asked to prepare this
report for the Law Comm ssion of Canada was to identify

the violations to our custons by residential schools
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experience. And to identify how the breaches of our
custons should be resolved. W identified violations to
our custons which we experienced prior to residential
school. The main violation to our custonms can be
sunmari zed as foll ows.

The conpl ete |l ack of respect for the Three Figure
Wanpum Belt by the church, the English and French, and
t hen Canada and Quebec. And the inposition of Euro-

West ern education by the church and governnent which al so
denonstrates a | ack of respect for the Three Fi gure Wanpum
Bel t.

Sonme of the violations to our custons by the
church and governnment which resulted during the
residential school period can be sumarized as foll ows.

Physi cal and sexual abuse of our people by persons
in authority at residential schools. Lack of respect of
our |anguage, our culture and our spirituality by the
church and the governnent, while knowi ng that we had our
own | anguage, culture and spirituality. The intentional
attack on our history by the church and governnent.
Interference with our traditional know edge resulted in
negati ve i npacts on our know edge and connection w th our
land. Interference with our traditional know edge

resulted in loss of famly values. And interference with



our traditions resulted in loss and strain on the
custonmary rel ati onshi ps between and within the different
generati ons.

When nmenbers of our community who participated in
our report to the Law Commi ssion of Canada were asked how
Al gonqui n custons and traditions could provide a process
to resolve the breaches to our custons due to the
residential school process, there were three basic views.

First, we believed that the original Three Figure Wanpum
Belt needed to be respect by the federal and provincial
governments. Second, we thought that, "individual"”
remedi es could only be appropriately obtained through the
Canadi an court process. Finally, it was felt that the
probl ens experienced by our First Nation nenbers at
residential school could be resolved through a conmunity
heal i ng process, not including the governnment of Canada or
religious institutions, which was based on our custons and
traditions.

Qur First Nation rights and interests in this
country stemfromour original relationship with our
traditional territory and later our relationship with the
Crown under the Three Figure Wanpum Belt. The current
probl em of our First Nation faces has nuch to do with the

fact that England, France, and then Canada and Quebec
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governments did not and currently do not respect the
Three Figure Wanpum Belt. Qur First Nation experiences
wi th the successive governnents denonstrate this point
wel | .

Qur treaty with the French and English was broken
shortly after it was nade. W believe that this is the
bi ggest violation to our custons and led to violations to
our custons, which includes the residential school
process.

In order for justice to be done in this country,
the present day governnment woul d have to respect the
Three Fi gure Wanpum Belt agreenent. However, true respect
for the Three Figure Wanpum Belt by the federal governnent
at present would not be sufficient to provide the
reparation needed to the people affected by the
residential school process. The harmand violations to
our customs in the past nust be addressed in another fora
as wel | .

Presently, we have a binding agreenment with Quebec
and Canada, our Trilateral Agreenent. W had to agree to
negotiate with respect to a specified area of our
traditional territory. This agreenent is an effort on our
part to maintain our connection with sonme of our

traditional territory. However, this agreenent does not
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respect the Three Figure Wanpum Bel t.

We do not believe that the federal governnent,
religious institutions, and perpetrators of abuse of our
First Nation nenbers would willingly participate in a
comunity justice systemto address the breaches to our
custom by the residential school process, nor is it
necessary. Sone of our Elders believe that what happened
in residential school was not in the territory of the
M t chi kani bi kok I ni k, therefore, the European |aws woul d
apply. Sone think that the people that harned the
children of Barriere Lake should be dealt w th under
Canada's | aws, as the abuse took place outside our
First Nation territory.

As stated earlier, our First Nation is currently
in the process of codifying our custons respecting
justice, which would deal with fam |y | aws, nanagenent of
our territory, dispute resolution and other issues. Qur
systemw || be very broad and expansive and will change
depending on the issues we are dealing with at the tine.
This means we will have to adapt our customary justice
systemto adapt to contenporary circunstances.

Al'l of the participants in the Law Conm ssion of
Canada report believed that a comrunity justice process

was required within the conmunity, for our comunity
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menbers only, to support the healing needed because of the
harns caused by the residential school process.

We have al so di scussed the need to re-institute
our own justice system subsequent to this report.

Recently, our First Nation underwent a comunity

consul tation process to discuss our conmunity healing
process. Qur First Nation nenbers identified many of our
current social problens, stemming fromtotal |ack of
respect for our custons and traditions by outsiders. Sone
of the exanpl es included.

Qur connection to our |and has been interfered
with by the forestry operations, industry and third
parties generally. Qur way of |ife has been affected by
forcing our children to attend residential schools. CQur
basi ¢ needs have been affected by forcing our people onto
an overcrowded 59-acre reserve. Qur way of life is
affected by the continued inposition of outside |laws and
pol i ci es.

We believe that many of our experiences in dealing
wi th external influences and changes have contributed to
our social problems. W do not -- we, not unlike many
First Nations, have many social problenms. However, we
al so know that we will not be able to adequately address

t hese problens until the Three Figure Wanpum Belt is
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respected and our custons and traditions are respected.

Qur custons dictate who we are as M tchi kani bi kok
Inik. W cannot fulfil our life responsibilities if we do
not |live according to our custons. Also, the
Three Fi gure Wanpum outlined how we would live with
outsiders. W need the governnment in Canada to respect
this, as promsed, if we are to becone a healthy nation
We cannot continue to focus on outside efforts to
under m ne our devel opnent. We need to co-exist -- our
nation with our | aws and outside governnments with their
| aws.

We appreciate the opportunity to share sonme of our
experiences and our belief in the necessity to respect the
custons and traditions of |ndigenous peoples worl dw de.
(I'N H' S NATI VE TONGUE)

MR. PAUL CHARTRAND: Thank you, very nuch, Tony
and Chief Wawati e.

| amthrilled to report that the foll ow ng speaker
has assured ne that they're trying to conply with the
request of the IBA that we conplete the session by 11: 30.

We hope to have sone opportunities for discussion with
t he panel lists.
Qur next speaker, Elmer Derrick, is a

Hereditary Chief of the Fireweed in the Gtksan Nation in
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northwestern British Colunbia. Yokx -- and | apol ogi ze
with nmy pronunciation -- currently serves as negoti ator
for the Gtksan Nation on federal matters. Hi s |life-1ong
responsibility to protect the title and rights of the
G tksan people will be handed down to a nephew or niece
when he retires. He is trained as a teacher, both in the
G tksan and Canadi an educational systens, and his research
interests are in governance and sust ai nabl e devel opnent.

Ladi es and gentl enmen, El ner Derrick.

MR. ELMER DERRICK: | very nmuch appreciated the
presentation fromWIton Littlechild earlier. He
enlightened us a | ot about different things that are going
on with respect to other Indigenous nations around the
wor | d.

| al so appreciated the presentation fromthe Chair
this norning, because it fits the context of what it is
we're trying to do up here with our panel.

For those of you that are not famliar with the
G tksan people, we're fromnorthwestern British Col unbi a.

Sone of you may have heard of sone of the work that we've
been doing. There's a court case that canme out in 1997
known as the Del gamuukw case. A lot of us worked on that
court case for about 18 years and we're about a third of

our way through the journey of redevel opnent that the
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| eadership saw starting in 1982.

Just as a bit of a background, there were a | ot of
di scussions internally about which Chief would | ead our
court case. There are sone of us that argued for using a
name that belonged to one of the (IN H S NATI VE TONGUE)
chiefs. The nanme that we settled on, Del ganuukw, has a
great deal of significance, but the nane that we -- that
sonme of the radical elenent in our |eadership suggested
was (IN H'S NATIVE TONGUE). W wanted to advance a case
in the courts known as (I N H' S NATI VE TONGUE) vs. The
Queen. Just as a side matter in terns of the nanme, (IN
H'S NATIVE TONGUE), it literally neans, "Big Shit".

( LAUGHTER)

Anyway, it would have been interesting to have
advanced that particular case under that nanme. W did not
succeed in doing that.

| work out of the Gtksan Treaty O fice and I'd
like to do sonme advertising, as well as to let you know
that the Treaty Ofice is set up not to deal with treaties
with Canada nor the Crown, but it's established to dea
wi th other Aboriginal nations. W have treaties with
nations from South Anerica, Asia. W have a treaty with
t he Nasi peopl e from China.

And we very much appreciate the presentation from
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WIlly this norning because we're quite famliar with a | ot
of the Aboriginal or Indigenous nations around the world,
and we have a great deal of contact with the Asian
nations. For those of you that realize the nunbers that
are out there, there are over 90 mllion Indigenous people
in China, out of the billion popul ation.

Before | get into ny presentation | want to do
sone advertising. W have a business treaty with the
Six Nations of the Gand River of Ontario. A few years
ago we decided to get into the oil and gas business. The
Suprene Court justices nore or |ess suggested we get into
t he parking | ot devel opnent business, for those of you who
have read the decision. But we did not pursue that
avenue.

But we have -- about three years ago we got
involved in setting up an oil and gas conpany in Cal gary.
The oil and gas conpany has turned over and is now -- and
now has a sideline business in the alternative energy
busi ness. W' ve had sone success with that conmpany. It's
i sted under the Canadi an Exchange under the ticker TTC.
This is where advertising gets in.

We had sone private placenent situation that we
went through over the past year. It took us quite a while

to get it through the stock exchange to get themto
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rel ease our private placenent offers. But before we went
into linbo, our TTC -- our (inaudible) shares went upward
and they floated around $1.35. Then we raised
$3.5 mllion issuing shares at a dollar apiece. And when
t hey went back on the exchange last nmonth -- or a couple
nonths ago, | think that the shares traded $5.25 and
they' re now floating sonewhere between $8 and $9.

Over the next year we plan to take the -- our
alternative energy conpany to the Nasdag exchange and
we' || probably be issuing private placenents for at the $8
range. Hopefully, there's no exchange peopl e present
here, but we'll be issuing shares in the $8 range and we
hope to reach into the deep pockets of many of your
clients, especially those that have an interest in buying
| ots of shares. W see placenent at $120,000. So we
believe that the technology we have in that particul ar
conpany will offer great alternatives to the oil and gas
i ndustry, that seens to see no bounds right now.

Anyway, keep an eye out for TTC. W' re going
t hrough a nane change, but TTC cones from Tapi cus and
Tapi cus Resources is a shortened version of, "Take That
Custer".

( LAUGHTER)

Anyway, | feel unconfortable with the way it's set
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up here because normally at honme when we conduct our
feasts -- and that's ny only claimto fame, | run a very
good feast -- we usually do business at the door and the
guests face the door where we do busi ness.

Anyway, many generations of G tksan chiefs have
continued to carry the responsibilities with which they
are charged. These responsibilities are both honourabl e
and onerous. The responsibilities are laid out in (INHS
NATI VE TONGUE), or G tksan | aws.

The Canada Constitution Act, 1982 recogni zes and
affirnms the Aboriginal rights of the Gtksan people.
Through the Charter of Rights and Freedons, the suprene
| aws of Canada recognize and protect the rights of Gtksan
and ot her Aboriginal people. These rights include the
| aws that make the G tksan unique as a people within this
country.

The Suprene Court of Canada ruled in the
Del gamuukw deci sion that reconciliation should take place
between the G tksan and the Crown. The reconciliation
process, as suggested by the Suprenme Court of Canada, has
no preconditions. The Suprene Court justices sinply state
that the challenge is to reconcile the pre-existence of
G tksan society with CGown title. The Supreme Court of

Canada saw no reason to burden the undertaking of



reconciliation with non-viable policies that the Cown
continues to offer.

The process of conducting negotiations has
(i naudi ble) by the realities. The Crown continues to
bring the policies of containnent or limtation of rights
to treaty tables. The treaty package offered by
Departnment of Indian Affairs also includes a fornula that
reduces access to resources that Aboriginal people need to
sustai n thensel ves.

The ot her conponents of recent treaty offers
i ncl ude cash, and health and educati on prograns that
normal |y accrue to other Canadians. A recent so-called
nodern day treaty in British Colunbia includes fisca
arrangenents that take away tax benefits that the
| ndi an Act provided. There is no thought by the
departnment to conply with the new reality of Canadian | aw
There has to be a challenge made to the Crown to dea
with us, not only in good faith, but with due regard to
the evolving laws that the Suprene Court of Canada
recogni zes.

The Suprene Court, in its wi sdom gave
instructions to the Gtksan to reconcile its pre-existence
with Crown sovereignty. These instructions have no

baggage. In sinple ternms, the parties that are there to
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reconcil e should do so without preconditions. The end
result should have two parties that do not have any
burdens on each ot her.

The alternative to reconciliation is for the
G tksan to go back into court and seek a declaration on
Gtksan title. This course of action has prom se, as we
have all the evidence that we need to make our title case.

The problemthat we will encounter is we will end up at
the negotiating table where we have to reconcile the

rel ati onships that we have with the CGtowm. How do we get
the Crown to be sensible and to devel op policies that wll
enabl e both parties to reconcile?

The Gtksan are coonmitted to the suggested course
of reconciliation. Reconciliation includes accombdati ng
the other party's interests. Finding the ways and neans
to accommopdate the other party can sonetines nean stepping
back from set positions and finding out what obstacles are
hi nderi ng the processes of reconciliation.

The G tksan termfor reaching agreenment is (INHS
NATI VE TONGUE). The termis made up of two concepts. The
first part of the termcomes from how we describe the
princi pal objective. The second part of the termis
applied to doing what is right or doing the right thing.

VWhat is inplied is to bring a franework that will help the
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accommodation of interests of both parties.

The | aws of the G tksan have al ways accommodat ed
ot her people's interests. At the tine of contact,
explorers who cane to fill their comercial needs were
recei ved as any other guests. They expressed an interest
in acquiring different goods for trade and were dealt with
civilly by the Gtksan. The Chiefs and their house
menbers traded goods and services as they traded wanpum
Trade practices that the parties engaged in was dom nated
by | ocal | aws.

Access to Gtksan territory was determ ned under
the rules that applied to other |ocal people. The skin
colour of traders did not matter. Laws of comerce
applied equally to all people that wanted to conduct
enterprise on Gtksan territory.

It was duly noted by the traders that the G tksan
entrepreneurs did not have unlimted access to any
territory or resources. Access to specific resources was
determ ned by existing rules. The people who owned the
resources determ ned harvesting rights or use of the
resources. Although the |aws of resource and territory
ownership was never witten down for the traders, it was
obvious to themthat a systemof rules did apply.

It did not matter to the traders how | ong -- order



was kept, as long as the traded goods canme in on a regular
basis. The traders did not have direct access to the
resources, as they were aware of the penalty that trespass
| aws indicated. They did not have to be told that
breaki ng trespass | aws brought severe consequences.

The Gtksan |laws of resources use are oriented to
havi ng respect for other living things. The Gtksan are
heavi | y dependent on sal non, which is a renewabl e
resource. There are sone absolutes to the manner in which
the salnon is dealt. The salnon habitat was never
di sturbed, especially before and where they were hat ched.

It was al so absolute that all fish species could not be
pl ayed with. Sport fishing was and is not part of the
G tksan practice.

Respect is extended to the end of the sal non
season in the autumm when the rains wash the remains of
t he sal non downstream where the carcasses woul d becomne
part of the cycle which brings |ife to other living forns
that thrive in the ocean.

What were not shared with the traders and
m ssionaries were the intricate laws that hel ped Gtksan
civilization exist. Sone of these |aws deal with the
rel ati onshi ps anong the G tksan and sone deal with

external matters.
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The laws that were inportant to keepi ng peace
anong G tksan citizens were not as inportant as the | aws
t hat enabl ed individuals to support the comunity. The
| aws of community enabled the Gtksan to reach consensus
on issues that potentially could divide and underm ne the
pillars of Gtksan society.

For exanple, |aws of marriage did not determ ne
preci sely whom a person had to marry, but it was difficult
to escape certain rules. It was deened that one coul d not
marry within one's own clan. This |aw nmade it inpossible
to marry into one's own blood |line. The possibility of
playing tricks with nature and to allow in-breedi ng was
decr eased.

| recall the advice that | received fromny
gr andpar ent s about doi ng background checks on potenti al
mates. So even at a very young age |'ve had to be
conscious of what clan ny female friends bel onged to and
only | ooked at those that were of the Fireweed Cl an, |ike
nmyself. The further | wandered away from hone, the easier
it was to go beyond | ooki ng.

The G tksan sonetimes overl ooked the | aws of
marriage. Transgressors were dealt with in various ways.

Penal ti es were sonetimes severe. People who broke the

civil laws were dealt with according to their rank. The
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peopl e whose rank did not really nmatter were sonetines
nmoved into another clan and formally dealt with by the
father-in-law. The people who were not taught to know any
better and knowi ngly disregarded the |aws of marriage were
treated as if they were indeed ignorant. These people
were made to sit with each other at feasts, which was
shanef ul because people of the sanme clan sit together.

The clan of one's nother determined citizenship in
G tksan society. Every Gtksan is a nenber of his
not her's house. The colour of one's skin, or hair, or
eyes do not matter. The question arises as to what
happens when a G tksan man narries a worman of anot her
Abori gi nal nation or another race. The woman is
i mredi ately adopted into the father-in-law s house.

G tksan citizenship | aws are di nensionally opposed
to the federal Indian Act nenbership code. The Indian Act
limts the nunber of G tksan people who can be included on
the Gtksan Indian register. There are about 7,500
G tksan that are registered as Indians under the Indian
Act. There are about 10,000 G tksan house nenbers. There
are a further 3,000 non-house nmenbers that are G tksan as
a function of where they currently live. Each of these
three categories of Gtksan has rights and

responsi bilities.



The governing body of the G tksan invol ves
approxi mately 250 chiefs. In the Del gamuukw case you'll
see that approximately 45 Gtksan plaintiffs are |isted.
These chiefs represent all the G tksan house groups except
for the conmunity of Gtanyow. Each house group has an
average of five or six chiefs within its governance
structure.

Most of the house groups have two chiefs who can
assune responsibility for playing the lead role. This
organi zati onal feature acconmpdates the possibility that
nature is not always kind, so fools can be suffered in our
governance system Even though the head Chief in the
house can speak and assunme full responsibility for his or
her action, the practice within the systemis clear that
all the Chiefs in the house do hold the title for all of
t he house nenbers.

There is usually only one governing seat that is
gender specific. Al the others can be occupied by either
sex. The only seat that is designated is one that has to
be occupied by the clan nother. This person keeps order
of the house group. She sonetinmes exercises her veto
power .

The laws of the Gtksan state that the primry

responsi bility of the Chiefs, both singularly and
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collectively, are to protect and defend Gtksan |laws. The
i ssue of possibilities are no different from any ot her
civilized governing system Privy Council nenbers swear

al l egiance to the Queen and her |laws. G tksan Chiefs hold
up and defend all of their synbols before anyone that
dares chall enge us. The house Chiefs protect and defend
their history, their songs, their quests, their
territories, their resources, their nanes, and all of the
ot her inportant conponents of what we deemto be Gtksan
title.

G tksan laws apply to the process of decision
maki ng within councils. Qur uncles and our grandnothers
taught us to take into account every house nenber's view
when decisions are being made. It is only when true
consensus is reached that citizens can act on a matter
that affects community. The G tksan nodel of denocracy
does not all ow anyone's rights to get tranpled upon. Just
because the majority finds favour with an i dea does not
mean that corrupt action is taken. G tksan band councils
t hat operate under the authority of the Indian Act, for
the nost part, apply this law to their deliberations as
wel | .

Most observers would think that through this

process, that making public policy would take too much
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time. W believe that making public policies or laws is
so inportant that time is not the limting factor in these
del i berati ons.

The G tksan |aws of comunity apply to individuals
t hrough the house system Each Gtksan house nenber is
responsi ble for his or her own behaviour. However, a
house nenber is accountable to other nmenmbers for their
civil behaviour. Wen a house nmenber transgresses any
G tksan or Canadian | aws, then the house Chiefs get
involved. If any conpensation has to be made for the
wrong that was conmitted, then the house is held |iable.
The house chiefs take corrective action and at a feast the
public is advised of what has to be in the public record.

The Canadi an justice systemuses G tksan house
groups as a part of the adm nistration of justice through
the Gtksan (IN H' S NATIVE TONGUE)/ Aborigi nal Justice
Program There are nmany benefits for this joint effort.
The significant benefits include the follow ng.

The victinms are not forgotten. The transgressors
are rem nded not only of their rights, but also of their
responsibilities. And the cost of rehabilitation is not
passed on to the Canadi an penal system

Public accountability is the fundanental |aw of

the Gtksan. Al public business is conducted in the



feast. Every transaction between Chiefs, house group
menbers, and house groups has to be declared. Mst of the
transactions require paynent, so these paynents are
announced to the public. Obligations and transactions of
all kinds, including |oans, repaynent of |oans, paynents
for use of resources and territories, acknow edgenent of
fathers and their roles, announcenents of major
undert aki ngs, and nmany ot her significant events are al
made public.

Transgressi ons of the payment of conpensation to
victinms has to be taken through a fornmal process. Part of
this process includes bringing closure to the whole
matter, so that it will not be brought up again in public.

As stated above, the feast hall is used to conduct
busi ness. At the outset of the feast, the speaker opens
the feast by stating that Gtksan |aws are about to be
observed. As each step is taken to conduct business, an
announcenent is made that another |law is about to be
observed. Sonetinmes the lawis explained in detail and
sonetinmes it only gets a reference.

Near the end of the feast, when a speaker or host
(IN H'S NATIVE TONGUE) states that all business is done,
then the guests take the tinme to acknow edge what has

transpired. |f the host has conducted the business



incorrectly, then the guests exercise their right to
di plomatically advise as to how to correct the m stakes.
Protocol al so includes saying what the guests do not agree
with.

A great deal of noney is raised at Gtksan feasts.
These funds are used primarily to pay for expenses
related to the major events. \Whatever food and cash is
left is passed around to guests. Mney is passed to
guests according to rank. People with inportant nanes get
t he hi gher anount. \Whenever feasts are held, those with
the inmportant names al so bring the nost noney.

The governing system of the G tksan has been
devel oped over many generations. The territories that we
govern are well defined. The people share a conmon
| anguage. Every citizen has rights and responsibilities
that are equal. The Gtksan continue to abide the |aws of
our community. The Indian Act of 1951 has made sone
i mpact, but the jurisdiction of band councils is |limted
to reserve boundari es.

This presentation has not attenpted to describe
all the Gtksan laws. Only a few have been hi ghli ghted.
Il will now summari ze from a personal perspective.

The Trudeau Charter protects the laws of the

Gtksan, like all laws of other Aboriginal nations. Qur



| aws are no longer at risk and cannot be overridden by the
I ndi an Act or any other l|egislation. These |aws are what
make us what we are. The | aws provide us the guidance
that we need to deal with other people, whether they are
citizens of our nation, or they're nmenbers of other
nations, or they're Canadian citizens. Qur |aws provide
not only the structures that we need for governance, but

al so provide the framework within which our civilization
must and can survive.

Thank you for [|istening.

MR. PAUL CHARTRAND: (I N H' S NATIVE TONGUE) El ner
Derrick. (Inaudible) informng by sign | anguage that
coffee break will|l happen, grab your coffee as you go into
your wor kshops and we will be getting through everything.

We turn nowto the legal warriors. It is ny
privilege to introduce a speaker from Aotearoa, New
Zeal and, a Maori |awer who, in the sphere of I|ndigenous
i ssues, has been everywhere, done everything, and thinks
bi g t houghts.

Donna Hall, as you will find out, is a dynam c,
persuasi ve, and often diplomatic person, who wll be
maki ng a fantastic presentation.

As you -- | spent the nonth of Septenber in

Aot earoa and was at a conference where | gave a paper and

60



Donna Hall gave a paper. And | have already had the
opportunity, as | was telling her, to go over it about
three tines since that time, that is to quote one of the
lines fromher paper, which is nugget. Talking about
governnments, she says that, "they m stake good governance
wi th power of maintenance".

| think that's a very good nugget. You should
definitely read her paper. She told nme she's chopped it
down.

But | present to you now a dynam c speaker who
will give you the chopped down version of her paper, which
is a nust-read. Ladies and gentlenen, please wel cone,
from Aot earoa, Donna Hal |l .

DONNA MARI E TAI TOKERAU DURI E HALL: (1IN HER
NATI VE TONGUE) Canada to the culture fromthe United
States, Dr. Marisa Borant and (I N HER NATI VE TONGUE)

| am Donna Hall. | amfrom New Zeal and, Aot ear oa,
New Zeal and. If you don't know where that is, it is the
| ast stop before you hit the South Pole in (inaudible).

|"ve greeted you today as (I N HER NATI VE TONGUE)

That is, the people of the |and here of Canada (I N HER
NATI VE TONGUE). That is, fromout of the |land on which
you stand cones truth.

Now, | have a paper in the folder that you' ve got
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in front of you. |If you turn to section 2, the paper is
there. 1'd ask you to gotoit. You'll see at the top
that I have addressed it to the Indigenous Bar Associ ation
and to your president today, thank you for the invitation
to be here.

You'll see | have stated that | ama |lawer from
Ngati Rangiteaorere. This is a small tribe of about 5, 000
peopl e, which belongs to a |arger configuration of tribes
known as the Te Arawa configuration of 100, 000 peopl e.
And the | and base which Ngati Rangiteorere calls its own
is an island in the mddl e of Lake Rotorua, called
Mokoi a Island. Mokoia Island is the traditional place
where | cone from

Now, if we take, "Mkoia" -- and MOK-OI-Ais
howit's spelt -- Mdkoia is the tattooed face. You would
have seen (inaudible) with people with full visual
tattooed face. They're the Moko. And here is what
happened when the chief of the Battle Tool al oo was hit
with a putter and it cut his face, the Moko. So Mkoia is
the island, the battle is Tool al oo, and Tool al oo were
menbers from (inaudible). So why do | outline this,
because today, for this association, I'mwearing the tiki.

It is the traditional tiki. |Its name is Mkoia Tool al oo

Tot ol o.
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| very rarely wear it. The reason | don't wear it
very often is because it's a very old piece. Usually it's
worn to things |ike cerenonies or tonguings where people
have di ed, which usually is where you would wear a tiki of
this type. You'll find that only women wear tikis. Tikis
are a sign of fertility and of (I N HER NATI VE TONGUE)
geneal ogy.

The other thing about this tiki is that | have
worn it traditionally to places where we neet with other
groups, one instance of which this group is. | wear the
tiki to Privy Council, again, there regularly. | wouldn't
bot her wearing it for the colonial bitches and state
government and state courts back in New Zeal and because
it's a waste of tine, and nmy tiki's too special for them

| wear it here today for you.

The other thing I do, is I'mwearing an earring.
It's here. Customary for us is to give gifts at
marriages. This is ny husband's gift to nme. | didn't get
a wedding ring like normal people. | got an earring.

And ny husband, whose greetings | ambringing to
you, president -- he is also a Maori |awer -- he said to
me when he gave it to nme, "Wen you wear this, | want you
to prom se nme that when it's on your ear you're going to

listen very carefully to what | say and then you're going



to obey ne." So | alnbst never wear this earring.
( LAUGHTER)

Now, if this was the New Zeal and Maori Bar
Associ ation, the very next thing | would do after saying
where I'mfromis that | would go on to say that I'm
speaki ng here to you today on behalf of the sovereign,
i ndependent, legal entity and nation state of nyself.
That means that everything that | say is attributable to
no one other than ne. And we often go to a |lot of trouble
to do this because representation of what you say can be
quite a critical issue for us.

So I'"mjust about getting to the paper. In New
Zeal and, by way of background, we have 600, 000 peopl e who
are Maori. This conprises approximtely 15 percent of the
total population. W are a young people aged mainly
between 11 to 32 year (inaudible). And of that 58 percent
of us Maori live in tenanted accommodation. This is as
agai nst 24 percent of the non-Muori population. So
58 percent, well over half, of our non-married
conpatri ots.

Forty-ei ght percent of Maori have irregul ar access
to tel ephones. And these two conbi nati ons becone very
serious as you have to plan for a population, the growh

spurt starting between seven and living through to el even
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years. This is because 70 percent of Mori children in
New Zeal and are raised in single famly hones. They're
raised largely by their nothers. This nmeans that we have
single nothers living in tenanted acconmodati on, rai sing
children on their own. And they do not have access into
tel ephone lines, which will be the access to the internet
and to e-mail and to information hi ghways for the future.

So things aren't too hot for us, actually.

|"d like nowto go to the paper itself, with that
background in mnd, and to talk about what is law. And to
suggest that we need to put aside what has been | earnt of
western jurisprudence and to think globally. That is,
east, west, and even south of Capricorn down to the
Sout h Pol e.

Law nmay then be seen as no nore than the standards
regularly applied by a culture to govern how people relate
to each other and to their everyday environnent -- the
famly, work, political or natural environnment. And no
western test of what is |aw can apply. No matter how much
it is respected and admred, it cannot resolve the
guestion of what is law in a global paradi gm

Law springs fromcultural standards. You will
recall the Maori saying, truth comes fromout of the

ground on which you stand. |In New Zeal and, the dom nant



culture is western in its thinking, so maintaining Maori
| aw nmeans first and forenpst that Maori nust today

mai ntain our own cultural status. In the year 2000, that
has its difficulties. [|'ve given you the background of
our single nothers position.

|"ve outlined in the paper a young nother, living
on benefit, which nmeans (inaudible), pushing her children
through on a trolley, watching all of the other nothers
wi th nore noney buying things, her children wanting them
and her smacki ng them and saying, "W don't need it."

That is a very real scenario of what is happening
for Maori nothers. When they go through the counter,
their children learn that their nother is |ying when she
says that's all she needs for today. Wat she really
means is that's all she can afford, unfortunately.

So we would say that this nother is nmana-kore;
that is, she is a person without mana and if she continues
tolie to her children in this way, the chances are that
her children will grow wi thout noney too. What we need to
do is to say to our nothers, "Go into the supernarkets.
Learn that you cannot afford to buy what others can.
Accept this, and then renenber that sone peopl e can pay
the price of everything and they know t he val ue of

not hi ng. "
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Now, that is mana. That is a nother who can take
her children into a supermarket with pride and not
apol ogi ze that her background is poor.

Mana is the spiritual essence of a person, and al

people are born with it. Some will grow to have nore than
others, and sone will lose it, but no person can take it
fromus. If we lose it, it is because we have done it

our sel ves.

Mana is associated with a strange mx of humlity
and power. | recently was involved in a court case where
mana was described |ike this.

Wen the Al Blacks go out and play rugby, their
name is known all over the world because they play well
and they win. So today we will talk about the Al Bl acks.

What has been given recognition to is that they play good
strong sports and rugby. The recognition is the nana that
is given to the team

And mana is the principle determ nant of how Maori
have mai ntai ned and regul ated rel ati onshi ps between
oursel ves. Mana, the respect we give to others and the
respect we give others to give to us.

So what has this got to do with law. On page 3,
in the mddle. Everything, because if we | oosen the

shackl es of western training, we mght see that individual
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mana enhancenent is the key criteria to persona
confidence. And that with personal confidence cones
respect for others. O put sinply, this will assist with
| aw observance.

Mana cones from geneal ogy, from (I N HER NATI VE
TONGUE), fromfertility, fromthings like nmy tiki. Every
child has a genealogy. It roots the child in tinme and
place. It is a source of pride and identity. It does not
depend on proof of achievenent or the accumnul ati on of
wealth. It is sinply an ancestral inheritance that
ensures a place for everybody within a kin network.

|"d |i ke to now pose anot her approach to rai sing
children. 1t's one we're going to need to | ook very
seriously at in New Zeal and. One we all know, where a
child conmes hone fromschool with an el ectronic ganme. You
didn't buy it so you ask, "Were did you get it?". The
response is, "My friend gave it to nme.” "Don't lie."
VWhack. "Where did you get it fron?" Another slap.

So what has been taught? 1'd say that a | ot of
west ern thinking has been taught in that exanple. What's
bei ng taught is the law of crinme and puni shrment.

So consider this as another option: "Were did
you get that electronic toy?" "My friend gave it to ne."

"Well that's a nice friend to have."
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What's been taught there? | say Maori lawis
bei ng taught or, to borrow a phrase fromAristotle, the
| aw of virtue ethics. Virtue ethics puts the focus on
brave, honest and noble conduct -- in this case, the
virtue of giving, even if the friend is made up and
i mgi nary. The wong, or theft, is nerely inplied,
leaving it for the child to contrast bad conduct with
good. In this process, the mana of the child is left
intact. The spiritual essence of a child is too precious
to be extingui shed.

Anot her feature of virtue ethics is that Christ
called virtue ethics law. The only explanation | can
think of for why he did this is that he canme fromthe
east, or at least fromthe Mddle East, and was not
school ed by western jurists and phil osophers. And it is
fromthe east that Maori canme sone thousands of years ago.

And even as early as today, | hear Indigenous
(i naudi bl e) going to east as they get ol der because of the
i ssue of (inaudible).

Now, I'd like to take a junp straight over to
page 5 of the paper, where | have set out what is the
probl em for Maori. You can read what's there. 1'd like
just to speak to this.

We have a serious problemin New Zeal and of | aw



adherence and | aw observance. | quote in ny paper that
while we conprise only 15 percent of the popul ation, we
are approximately 40 percent of those in jail. The

40 percent figure is conservative. | would expect the
figures nore correctly to be put at 50 percent of those
who are in prison in New Zeal and bei ng Maori .

Sonet hi ng has gone seriously wong for us in the
area of law and | aw observance. | think a part of it is
that there is a difficulty for a Maori to know what their
place is within the law. If you think of it froma Mori
poi nt of view, we are brought up on the | aws of Engl and.
We are taught British precedent. W have Queen's Council,
and our judges are Her Mjesty's judges.

So, what is the place of the Maori in a system
that is structured entirely on custons and | aws derived
fromBritain? W have tried, over the |ast 25 years we' ve
been tal king at conferences, to | ook at ways to inprove
Maori performance and adherence to law. And |I've cone to
the view over this nunber of years that tinkering with the
| aw of the state is now only a part of the answer.

It's just a browning of the process. It's a
necessary browning in New Zeal and, because the reality is
that we Maori mnust respect the law of the state and we

must understand that it is now necessary for current order
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in society.

Yet, the question for us, given that the position
is so serious -- over 50 percent of our population in
prisons are Maori -- is that we have to look at it froma
bi gger position now. As | see it, for Mori survival
within the framework of state |law, we nust now nove to
recapturing control of our own value system The reason
we nmust do that is because trying to fit into the state's
rule just isn't working. W are, | think, still the nobst
i mpri soned I ndigenous race in the world. Maybe the
Austral i ans have got the edge on us.

So the real problemfacing Maori is howto restore
our own values and traditions as a positive way of
i mprovi ng our performance. And the thinking nowin
New Zeal and is if we can teach adherence to Maori law, in
a Maori way, if we can reinstate mana, then adherence to
state law will automatically follow. This is because the
ethics of Maori law are not in conflict with state
obj ectives. W can exist and devel op, not because of the
state | aw, but because we have returned to an adherence of
our own laws. And once we are confident in our own way,
then respect for state |aw and the organs of state wl|
fol |l ow.

So what can this Bar Association to do help this
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situation? | think it would hel p Indigenous peopl es,
materially, if we can see that systens of law -- there are
ot her systens of law. And they are all valid. And to
have this validity acknow edged by the internationa
community. It is all grist for the mlIl in what we would
call mana buil di ng.

| ndi genous | aw may be represented as a part of the
cultural diversity of the world and as sonething that is
good and necessary in securing peace, and | aw observance
and harnony. But to gain necessary recognition, sonmeone
needs to verbalize what Indigenous lawis and to set it
wi thin a phil osophy of law to establish the essenti al
el enents, and the reasons for them W are asking if this
Bar Associ ation can assi st.

If we were each to devel op our understandi ng of
our own traditional |aw, could the Association market the
conbi ned product to an international audience?

| have spoken of only one thread of |ndigenous
law, that is on personal rel ationships and behavi oral
standards. Cbviously, there are others, not |east that
relating to comrercial endeavours. To reduce to a
nutshell the peculiarities of the Maori conmercial order,
| would say that the focus is not on the ternms of the

contract, but on the quality of the relationship between



the contracting parties. Nor is damages for contractua
breach the issue.

Mana is the governing factor. The focus is on an
honour abl e conduct in business, or sinply on being true to
one's prom ses. The penalty for dishonourable conduct is
that no one will do business with you, if your commerci al
reputation says that you are a person who i s nmana-kore.

Much of this thinking is evident in New Zeal and
history. | certainly have seen it nyself in operation in
Japan. We, | suggest, need to | ook at devel oping a
jurisprudence of Indigenous |aw that would start to pul
t hese threads together.

And there are pitfalls to be avoided. WIly is
not here, but | personally would advocate avoi dance of
being drawn into a conflict over individual and group
rights, or individual human rights and cultural rights,
and woul d instead say let's concentrate on harnoni zi ng
these. There are, after all, elenments of both group and
i ndi vidual rights in Maori society, as in any other, and
the difference is only one of conparative enphasis.

Human rights law, as with constitutional law, is
expressed in broad principles and those principles nust
inevitably conflict in particular situations. Those who

| ook for conflict will always find it, but those who seek



74
answers are likely to find the truth. Each principle is
valid inits owm context. It is not a case of pronoting
one principle against another, as | see it, but in seeking

the right balance for the particular case. To we Mori,

that is what Indigenous lawis about. W call it, "utu",
the steps necessary that must be taken to achi eve harnony
and bal ance. (I N HER NATI VE LANGUACGE)

MR. PAUL CHARTRAND: |If | interpret our honourable
chai rman' s sign | anguage, he says for those of you who are
| ooking at the tinetable, everything has been noved back a
hal f hour bl ock, so that this session can now aimto
concl ude at noon and you can grab a coffee on the way to
t he workshops and the lunch will start at one o'cl ock.
That's for those of you who are organi zing these

| ogistical things. But | think |I've got those signs

right, Dave? Ckay.

You'll renmenber -- at |east sone of the boys wll
remenber -- when you were in the school yard, you'd al ways
try to find out what people's mddle nanes were. In the

school yard sonetines m ddl e nanes were sort of an
enbarrassnent because they were unusual names. Qur next
speaker is Robert T. Coulter, and |I believe that he
doesn't fall in that category. Timdoes not fall into

that particul ar category.



You will be able to read the long |ist of
acconplishnents and qualifications of TimCoulter. | wll
draw your attention to the fact that he's a | awer, a
| egal warrior, fromthe Potawatom Nation and is known
particularly for his expertise on Indian |aw and
international law. He is the founder and Executive
Director of the Indian Law Resource Centre in Hel ena,
Montana, a well-known figure in the United Nations fora,
and a | ong-standi ng nmenber of the American Society of
| nt er nati onal Law.

Ladi es and gentl enen, please make wel cone
Tim Coul ter.

ROBERT T. COULTER: Thank you, Paul, and hello to
all of youu I'mglad to be back here. | think 12 years
ago | was privileged to be at one of the very early
nmeetings of this organization that was held in Cal gary.
And I"mglad to see nmany of you again. So many of you I
haven't seen in a long tine.

And |'m aware that many of you know nore about
these topics than | do but, nevertheless, I'lIl try to nmake
a small contribution to the topic of the conference.

My purpose is to discuss the place and the
significance of Indigenous customary |law in the

United States. | hope this will be of some conparative
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use to you. | then want to take a few mnutes to explore
how i nternational human rights law is devel oping to give

sonme respect and possible protection to this customary

I aw.

| think the term "customary |law', may not be
gquite what we want to say -- at least it's not quite what
| want to say or quite what | want to talk about. | would

rat her speak of traditional |aw of Indigenous peoples.
That woul d i nclude customary |aw, but it would al so
i nclude other fornms of |ong-held Indigenous | aw such as
orally transmtted | aw and social norns, religious and
cultural laws and ot her |ndigenous |aw ways, whether or
not they were actually devel oped t hrough customary
practice.

| think that's what nost people nean when they
say, "customary law'. Strictly speaking, customary lawis
sonmething nore limted. But nevertheless, that's what |
mean to tal k about when | say, "customary law', and | hope
you'll go along with me. | think it's the best way of
descri bing the topic.

| think it's inmportant because customary or
traditional Indigenous lawis central to our identity as
| ndi genous peoples. It's central because usually, not

al ways, but it often enbodies and gets us back to the nost
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i nportant | ndi genous val ues and concepts. What | ndi genous
soci eties have long regarded as as inportant is very
likely to be incorporated into traditional or custonmary
law. Customary or traditional |aw usually describes how
we want things to turn out, how we want to do things. or
as the Chief said earlier, "how we do things around here".

But how we do things around here is often the nost
i nportant aspect of an Indigenous society's identity.

That is what nost fully and nost inportantly describes the
| ndi genous people. That is reflected, by the way, in sone
of the definitions of |ndigenous peoples that are being
included in international law, and I'Il get to that again
ina mnute, when | get to the ILO Convention 169.

Well, how are things in the United States with
regard to traditional law? | think it's fair to sumit up
by saying that traditional or customary |aw of I|ndi genous
peoples is being applied, and being it's recogni zed and
obeyed every day in Indigenous communities in the
United States, but it's under serious threat. It's under
serious threat for a lot of reasons that I will discuss in
just a nonent.

Customary law, | think it's useful to notice, can
be both constitutional and substantive. That is, it can

provi de the | aw about how I ndi genous governnents and
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courts and institutions are shaped, how they are set up,
and how they function. But customary |aw also, in a very
di fferent way, provides the substantive rul es about how we
govern behavi our, how we deci de di sputes, how we regul ate
soci al conduct and personal affairs in the society. It
does bot h things.

Well, in the United States -- and |I'm happy to
hear that at |east sonetines it's true in Canada -- In the
United States the United States federal governnent does
recogni ze traditionally constituted governnents. That is,
governments constituted through a traditional or customary
law only. But it tends to do so very reluctantly and
sonetimes even with | ong-standing hostility.

It's fair to say that our Bureau of Indian Affairs
carries on warfare agai nst sonme of these traditional
governments, in a long-standing battle, to do away with
them and replace themw th governnents that have witten
constitutions.

Sonme of it is pure politics and a desire to reach
different outcomes. A lot of the tines, though, | think
sonme of the green eyeshade folks in the Bureau of |ndian
Affairs just want to get rid of these traditional
governments, because it's hard to deal with themif you're

a bureaucrat. Where are the regulations? Were is the
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law? Where is the paper? Wthout that it's tough for the
Bureau of Indian Affairs to deal with them They don't
want to go out in the field and actually try to figure out
who is the governnent and how does it work. But if it's a
traditional governnment, that's really the only way there
is to find out.

Wel |, anyway, the system does work. It doesn't
work very well, but there are any nunber of governnents in
the United States that are absolutely traditional. |
think particularly of some of the governnments in
New York State, the Six Nations governnents. | was just
yesterday at the Onondaga Nation. But the
Tuscarora Nation, the Tonawanda Band, the Senecas, the
Cayuga Nation, the Oneida Nation, all of them have purely
traditional governnents.

There are also traditional governnments in Al aska.

you probably know, that function according just to
traditional law. Many of the pueblo governnents in the
sout hwest are in fact traditional, even though sone of
them have a witten constitution. Sometinmes -- this isn't
exactly right, but sonetines | think it's nore to fool the
Bureau of Indian Affairs than anything else. The actual
functioning law is traditional and unwitten.

Customary | aw provi des the substantive deci sion



maki ng authority, in that other sense, mainly in tribal
courts, but not exclusively, and mainly for the purposes
of certain things, |like determ ning nenbership in the

I ndi an nation or tribe for purposes of dealing with
donmestic matters, for questions involving ownership and
use of property on the reservation or the territory, in
contract matters and personal injury matters that arise on
t he reservation and so on.

| suppose you could say that customary law is al so
wi dely and often applied by tribal courts in the crim nal
justice system but as sonebody used to say, a |lot of
times -- I'msorry to say -- that tribal courts are not
much nore than an ante roomto the tribal jail for al cohol
of fenses. And whether that's a very neaningful forumin
which to apply customary law, | don't know.

Tribal courts in the United States, in the
crimnal justice area, are limted to very m nor crines.
They're very inportant, nonetheless, and | think they do
apply customary and traditional norns every day, but the
run of cases is not one that sparks nuch interest to
|awers. It's nostly dealing with very serious but
routi ne al cohol and donestic violence problens. Now, the
donmestic violence is a different | evel of problem in ny

estimati on, and one that deserves nore attention.
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|"mafraid | can't give you, right now, any good
exanpl es about the application of customary or donestic
law, but it is being applied. And I know t hat because
sonme of the tribal courts, sonme of the tribal governnents,
have witten non-traditional |aws that say we're not going
to apply customary law. So they do do it.

Customary law is al so rel evant and appli cable
because state and federal courts, using ordinary choice of
| aw principles, also apply Indian customary | aw where it's
applicable in appropriate cases. Proof is through expert
wi tnesses and so on. Nothing too extraordinary about
that, but it's worth pointing out that it is respected and
it is done.

Sonme of the reasons custonmary | aw renain rel evant
|"ve al ready nentioned, but let nme also nmention that in
the United States, and you probably have anal ogous
doctrines here, In the United States the federal courts
have devel oped a doctrine of exhaustion of renedies, by
which the federal courts require that litigants exhaust
their renedies or possible renmedies in tribal court before
they bring cases in the federal court. Thus that a | ot of
deci sions involving Indians or arising on those bases are
first subject to tribal court jurisdiction, where

customary law is likely to be applied, where appropriate.
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We al so have a principle of comty, by which state
and federal courts give what amounts to full faith and
credit to the judgenents of tribal courts. It isn't, in
fact, technically full faith and credit under our | egal
system it's comty. But they do in fact recognize and
give effect to tribal court judgnents routinely and in the
ordi nary course, where the court has jurisdiction. And so
there, again, we have state and federal courts in fact
enforcing judgnents rendered by the application of
customary and traditional law. And that's a good thing as
wel | .

We al so have a federal statute called the Indian
Child Welfare Act that's kind of a special case. But that
statute governs issues of adoption and child custody
proceedi ngs involving Indian children. The Act serves to
protect the jurisdiction of Indian courts, and hence their
power to apply customary law, in cases that involve |Indian
children domiciled on the reservation. The tribal courts
have concurrent jurisdiction as well -- concurrent
jurisdiction with state courts over custody and foster
care questions involving Indian children who are off the
reservation

So this particular federal Act al so nakes

traditional and customary |aw tribal governnents rel evant,



particularly in the field of -- on questions of child
custody and foster care placenent.

Sonme of the threats to customary and traditional
law are the Indian Gvil R ghts Act. That's an Act of

Congress in the United States that puts sone limts on

tribal governments and tribal courts -- limts what they
can and can't do. It was an effort that was, in sone
ways, well intentioned; in sonme ways, badly net. It was

an effort to protect Indian people fromtheir own
gover nnents.

It's not all bad, but the due process requirenents
of the Indian Cvil R ghts Act means that courts and
governments, in all their functionings, are sonetinmes
call ed upon to reduce laws to witing, to provide witten
notice, and to do other things that | needn't el aborate,
that actually run counter to the maintenance and ordinary
use of customary and traditional law. And so it's worth
noting that these seemngly salutary things can have the
effect of eroding and seriously threatening the
traditional |aw systens.

We al so have quite a strong novenent afoot right
now -- and this has been going on a long tinme too -- to
noderni ze and inprove tribal courts. Basically it neans

make them nore |ike everybody el se's courts. By,
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"everybody else", | mean U.S. courts, British common |aw
type courts, like yours in fact. Separation of powers;
the idea that the executive branch and the |egislative
branch shoul dn't have too nmuch control over the courts.

| deas |i ke these, that really aren't Indigenous
i deas and that are in sonme ways inconpatible with
| ndi genous traditional |aw, are being pronoted in Indian
country. And nmany, many | ndian governnents are working
hard to noderni ze their courts and adopt these features.

WIIl the results be good or not? | don't know.
| ndi an governnents are real denocratic, serious
governnments and have the right to choose for thensel ves
what they're going to do. They're probably going to do a
pretty good job. | do regret it sonetinmes that our
federal government so nmuch pronotes and provides so nuch
nmoney for this so-called inprovenent. | sonetinmes wonder
if governnents are being |l ed astray, sonetinmes |ed away
fromcustomary | aw and toward new probl ens.

The worst problemwe have in the United States is
what we call the plenary power doctrine. It's the
doctrine that the United States governnent can sinply
| egi sl ate away practically any right that any Indian
government has. There sinply are no legal restraints in

the United States on the United States government's power
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to deal with Indian people, their property and their
rights. And so whenever the United States Congress or the
U.S. Suprenme Court acts, there's virtually nolimt onits
power to destroy, or alter, or erode customary and
traditional |aw.

I n response, for nmany years, as you know,
| ndi genous | eaders have been seeking protection at the
i nternational |evel, seeking neans to establish |egal
norns that would control the way governnments behave, | ega
ways to change the rules so that Canada, the United States
and other countries can't do so nuch to destroy and
under m ne | ndi genous societies, particularly their
custonmary | aw.

WIllie nmentioned, very appropriately, the
| nt ernati onal Labour Organization -- actually, he
nmentioned that, he nmentioned the International Labour
Organi zati on Convention 169, but he al so pointed out that
the draft OAS Anerican Declaration on the Rights of
| ndi genous Peopl es includes a specific provision that
would, if it's adopted, recognize the place of customary
law. Actually, the energing field of the rights of
| ndi genous peoples in international lawis just full of
references to and protections for customary | aw.

The ILO convention is interesting because the
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application of the convention is said to be this. This
convention applies to tribal people in independent
countries whose social, cultural and econom c conditions
di stingui sh them from ot her sections of the national
comunity and whose status -- this is the good part -- is
regul ated, wholly or partially, by their own custons or
traditions, or by special |laws or regul ations.

Then in part (b) it says it also applies to
peopl es in independent countries who are regarded as
| ndi genous, and so on. And who, irrespective of their
| egal status, retain some or all of their own social,
economi c, cultural and political institutions.

So there again, it's practically part of the
definition of being Indigenous, and that is witten into
the 1LO convention. That is international |aw now, at
| east applicable in countries where it's been ratified.

Article 2 of the ILO convention says that
governnments shall have the responsibility for devel oping,
with the participation of the peoples concerned, a
coordi nated and systematic action to protect the rights of
t hese peoples and to guarantee respect for their
integrity. Such action shall include pronoting a ful
realization of the social, economic and cultural rights of

t hese peoples with respect for their social and cul tural



integrity, their custons and traditions, and their
institutions.

So there again, you see explicit recognition and
protection for customary and traditional |aw.

| could go on and on here with the ILO convention

| could point out, because we're short of tinme, that the
Convention on Biological Diversity, in article 8(j),
protects particularly the know edge, innovations and
practices of Indigenous and | ocal communities that are
rel evant to the preservation of biological diversity.

Now, that sounds like it's pretty far afield, but
this provision is being interpreted as a provision that
requires governnments to protect customary and traditional
practices that are in any way |linked to environnental
protection or the protection of biological diversity. And
so this convention, particularly article 8(j), could be a
pot ent neans for protecting customary | aw.

| wsh |l had nore time, but | think we need to
nove ahead. | should nmention perhaps the draft
United Nations Declaration on the R ghts of Indigenous
Peoples. Perhaps | can just limt nyself to one article,
article 9, that says:

"I ndi genous peopl es and i ndividuals have the right

to belong to an indigenous community or nation, in
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accordance with the traditions and custons of the

comunity or nation concerned.”
Suffice to say that there are many simlar provisions |ike
that one that give recognition and force to traditional
and customary | aw.

Let me wind up by saying | hope that nmany of you
and your clients will be able to participate at the
Uni ted Nations because we've got to get this draft
decl arati on adopted and we've got to get it adopted in
good formw thout being gutted. W also need your help
with the Organi zation of Anerican States to get that draft
conventi on adopt ed.

And don't forget to participate in the Wrld
Conf erence Agai nst Racismthat's comng up. |It's going to
kill us, this racism And it's racismthat will kill off
our customary and traditional |aw ways as well.

Thank you.

MR. PAUL CHARTRAND: Do we have an insistent
questioner?

( LAUGHTER)

| see none, therefore, we nove on.

We have been speaki ng about governance and we wll
now be noving to the workshops dealing with other

guestions, including that of justice.
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If I may be permitted a very quick commrerci al
intervention, we at the Aboriginal Justice |Inplenmentation
Comm ssion in Manitoba will be trying to get the benefit
of your views, comng fromthis conference. And I'Ill just
mention the website, by way of commercial bridge, and you
can comruni cate with us through that website. There's e-
mail built in. [It's ww.ajic.nb.ca.

It's now ny final duty to invite our president,
Davi d Nahwegahbow, to cone up here. H's job is to tel
you where to go.

MR. DAVI D NAHWEGAHBOW  Thank you, very nuch,
Paul, for a fine job in chairing that panel. 1'd |ike
also to thank all the panellists for excellent
presentations, very well prepared, and covering a broad
range of subjects from Canada at the community level, to
the nation level and internationally.

I"mgoing to turn it over to one of our board
menbers, Bernd Christmas, to present sonme gifts to our
panel | i sts.

MR. BERND CHRI STMAS: Thank you, very nuch, Davi d.

First of all, I'd like, on behalf of the
| ndi genous Bar Association, its nmenbers, its del egates,
and of course the board, to thank all the panellists and

the chair for the excellent presentations today. W have



sone gifts that we'd |like to hand out on behal f of
everyone here in the room

First, I'"d like to present a gift to Donna Hall,
fromMaori. |I'mgoing to give her a picture. It's a very
nice one. You probably can't see it fromthere, but
there's a great line onit. It says, "W do not inherit
the earth fromour ancestors. W borrow it from our
children.” | think this is appropriate to give to Donna.

Donna, thank you.

The next gift is for Tony Wawatie fromthe
Al gonqui ns of Barriere Lake.

Tony, thank you, very nuch.

Thirdly, 1'd like to ask Chief Elnmer Derrick from
the Gtksan to cone up and receive this token of our
appreci ati on.

M. Coulter, fromdown south, the United States,
t he Executive Director of the Indian Law Resource Centre,
again a great presentation on the international aspect.

And | astly, and not the |east in order,

M. Paul Chartrand. Again, a great job of organi zing,
facilitating, and keeping everything on track.

| will give it back to our president,

Davi d Nahwegahbow.
MR. DAVI D NAHWEGAHBOW  That brings us to the
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close of this panel and the start of our workshops. W're
running a little behind, but one of the signals that was
pi cked up by the chair of the panel was that we are
apparently now going to start the workshops half an hour
late, at 12: 00 instead of 11:30, which nmeans that the

wor kshop is going to run until 1:00 and lunch will be
served at 1:00.

We have four workshop roons set up. The subjects
of the different workshop roons are indicated in your
agenda. General Wrkshop One is on Custons on Governance
in Canada and International Fora, chaired by
Di anne Corbi ere and Professor Russel Barsh. That's in
room Conf ederation I.

CGeneral Workshop Two is on Custons on Justice in
Canada and International Fora, facilitated by Professor
Larry Chartrand. That's in Confederation II.

Specific Wrkshop One is on First Nation Law
Maki ng, facilitated by Roger Jones, and that's in
Confederation Il1. Specific Wrkshop Two is Update on
Corbiere -- that is the Corbiere case, not
Di anne Corbiere. That's facilitated by Carol ann Brewer,
who i s the Executive Coordinator of the AFN Corbiere
Response Unit. That's in Confederation I

Grab your coffees, as the panel chairman
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suggested, and get to the workshop roons. W cone back
here at 1:00 for lunch, and the speech this afternoon by
t he Honour abl e Judge Marion Buller-Bennett will be in this
room You'll be picking up lunch, however, in the foyer.

Thank you, very much

( BREAK FOR WORKSHOPS AND LUNCH)

MR. DAVI D NAHWEGAHBOW W' re about to get started
wi th our afternoon panel, Aboriginal Title and Treati es.
Qur chairperson this afternoon will be Wlton Littlechild.

Be ready to go in two m nutes.

MR. WLTON LI TTLECH LD (CHAI RMAN): Thank you,
David, you're two m nutes are up.

After years of research a group of psychol ogi sts
and psychiatrists had done a study on seating arrangenents
in halls like this. And | think it was in about 20 years
of study, they discovered that the people who go to
church, when they go to a hall like this, they sit in the
back. And the people who go to the novies, they always
sit inthe mddle. GGuess who sits in the front row?

Those who go to the burl esque.
( LAUGHTER)

Any way, we have not only a very interesting and
i nportant topic today, but we have a trenendous assenbly

of panellists for this afternoon on Aboriginal Title and
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Treaties. W're going to begin with a little bit of a
change in the programand start with Dr. Larissa Behrendt,
fromthe Institute of Aboriginal and Torres Strait
| sl ander -- not Association, but

DR. LARI SSA BEHRENDT: Institute.

MR. WLTON LI TTLECH LD (CHAIRVAN):  Institute, I'm
sorry, excuse ne.

DR, LARI SSA BEHRENDT: That's okay.

MR, WLTON LI TTLECH LD (CHAIRMAN): She is a post-
Doctoral Fellow at the Law Program Research School of
Soci al Sciences at the Australian National University.

And you' Il see that the bios are in the back of the
bi nders that you received, as nentioned this norning.

| would also like to point out that she's a
graduate of Harvard Law School with both her Masters and
Doctorate of Laws. It is a trenmendous honour to introduce
Dr. Larissa Behrendt.

DR. LARI SSA BEHRENDT: Thank you. It's a
(1 naudi bl e) of our community to acknow edge the tradition
of custodians on the land -- of the land on which I'm
about to speak for. | wish to pay ny respects to the
Al gonquins and | would also |ike to thank the conference
organi zers for extending this invitation to nme. | was

delighted to return once nore to Canada, a place where
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|"ve been nmade wel come many tines before, and it's al ways
a delight to travel so far to be with such treasured
friends.

| wote ny paper for today's conference in the
afterglow of the Sydney A ynpics, and | was reflecting on
the fact that -- the A ynpics which were held in Sydney,
for those of you who didn't know it. The open cerenonies
showed a new style of Australian nationalism One that
has actual |y acknow edged | ndi genous presence in Australia
-- and on terns set by Indigenous people. In the opening
cerenony, our dancing and our nusic were decided and
orchestrated by nenbers of our own comunity, so it truly
reflected an I ndi genous expression of our culture.
Ironically, the synbolic display of reconciliation was in
di rect opposition to the viewthat the Prime Mnister, and
many ot her Australians who share his vision, have of our
country.

To cite one exanple of this particul ar
nationalistic vision held by nenbers of the governnent, |
turn to a speech delivered by our Prine Mnister,

John Howard, during our -- entitled Native Title Anendnent
Act, where the government was seeking to | egislate out
many of the provisions that were -- or rights that were

going to be (inaudible) case. Although there was great



criticismof the lack of consultation with Indigenous
peopl e, the property owners, the rights hol ders, whose
rights were at risk during that period, M. Howard was
very concerned to make sure that other parts of his
el ectorate, other menbers of his Australian community,
were informed and consulted. And so | thought that his
address at the Long Ri dge Community nade in Queensl and was
reveal i ng of how he actually saw Australians and his
relation to Indi genous people.

He began with his ideology, very nuch a col oni al

settler nentality of the white man on the | and and the

rural idyll. [I'll just quote from his speech:
“...although I was born in Sydney and | |ived al
my life in the urban parts of Australia, | have

al ways had an i mense affection for the bush. |
say that because in all of ny political life no
charge woul d of fend me nore, than the suggestion
t hat what | have done and what |'ve believe in has
not taken proper account of the concerns of the
Australian bush.”
Needl ess to say, when our Prinme Mnister addressed this
community hall at Long Ridge he was talking to white
Australians. And there was no such concern for |ndi genous

people, to whomhe didn't feel the sanme sentinental,

95



national i stic ideol ogy.

But then he proceeded to rank the rights of one
section of the Australian comrunity over the other.
think that's particularly inportant because | think it
clearly shows the way in which these i nages and these
i deol ogies, did try to -- right into the way our rights
are or aren't protected.

"1l read further fromM. Howard' s speech:

"...the plan the federal government has w ||

deliver the security, and the guarantees to which

the pastoralist of Australia are entitled..."

"Because under the guarantees that will be

contained in this legislation the right to

negoti ate, that stupid property right that was
given to native title claimnts al one, unlike
other title holders in Australia, that native
title right will be conpletely abolished and
renoved for all tine..."

"The if there are any conpensati on paynents

ordered to be nade in relation to the conpul sory

acqui sition or conpul sory resunption of any
established native title rights anywhere in

Australia, that conpensation will not be borne by

the pastoralists of Australia, it will be borne by
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t he general body of the Australian taxpayers..."
This was an increase in the property interests of the
pastoralists that the Prine M nister was proposing, at the
t axpayers' expense. And | thought it was very interesting
that, unlike our native title interest, this was not
characterized as getting sonething for nothing.
The right of native title holder to negotiate is
di sm ssed as nerely the tool of troublemakers, not a valid
property interest, a valid legal right, that is rooted in
a cultural, legal and historical relationship.
"1l read further fromM. Howard' s speech:
"W knew the right to negotiate was a |icence for
peopl e to come from nowhere and make a cl ai mon
your property and then say until you pay ne out,
we're not going to allow you to do anything with
your property. Well let me say | regard that as
repugnant, and | regard that as un-Australian and
unacceptable and that is going to be renoved by
the amendnents that are already in the Federa
Parliament. You won't have to put up with that
anynore..."
So John Howard goes to the extrene of even characterizing
the protection of |ndigenous property rights as sinply un-

Australi an.



Wth the image of what it neans to be Australian
so contentious, it's little wonder that |egal protections
in our country for Indigenous rights are so weak. The
legal fiction of terra nullius that held that Australia
was vacant was al ways supported and reinforced by a
m ndset, a psychol ogical terra nullius, that has renai ned
with Australians |long after the 1992 Mabo case that found
that there was indeed native title interests vested in
| ndi genous peopl e.

Thi s psychological terra nullius was facilitated
by the fact that, as many of you know, there were no
treaties signed with any of the Aboriginal or Torres
Strait Island nations when the British invaded our | and,
and so no sovereignty was recogni zed in |Indi genous
peoples. W were considered, "wards of the state", until
granted citizenship rights, and then only on the sane
terns as all other Australians. There has never been a
| egal recognition of our special status as | ndigenous
peopl es and Australia is only recently comng to termns
with the fact that we're there at all.

It is perhaps because we've never been
acknowl edged as a sovereign people that the notion of
sovereignty has beconme so inportant to us. W use the

term "sovereignty”, in a way that has nade the word our
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own, an expression of the very particular, quite unique
way in which we see our future. In answer to the
guestion, "Wat do you want?", many | ndi genous people wll
reply: "First we have to have our sovereignty
recogni zed. "

But when you | ook closely at the content of the
claimto sovereignty -- when you actually ask peopl e,

"When you use the term 'sovereignty', what do you ie, I"

recogntsi on of pasty ijuestces, grea tee cnmunnty

what emergue ia theideat of the(recogntsion of sovereignty )Tj T* as

way of

recogntsi on of sovereignt”,, ad the
ebn ofright t atarhe

recognt si on of
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which is again linked to the recognition of property
rights but also an essential prerequisite to the
recognition of custonmary | aw.

It is al so perhaps because we' ve never been
acknow edged as soverei gn people that we continue to | ook
towards a treaty at the national |level, as a way of
pronoting our clains to sovereignty and sel f-
determ nation. At an event called Corroborree 2000, a
wal k across the Sydney Harbour Bridge sponsored by the
Council for Aboriginal Reconciliation, that was held in
Sydney on May 27, 2000, the Aboriginal and Torres Strait
| sl ander Commi ssion's Chairperson, Geoff Cark, put
| ndi genous clains for a treaty back into focus and ri ght
on top of the Indigenous rights agenda in Australia. And
issue that's actually had a strong part to play in
| ndi genous rights strategy since the 1970s. But probably
left the linmelight a little bit because of our focus on
native title since the Mabo case. But it's still always
been part of the undercurrent of the Indigenous political
pl at f or m

| ndi genous | eaders have al ways | ook towards a
treaty as a way of changing the relationship that
| ndi genous people currently have with the dom nant

Australian culture, as well as a |ever for the gaining of
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recognition and protection for Indigenous rights.

Sovereignty for non-1ndi genous Australians has a
very different neaning, than the one |I just descri bed.
They tend to fear the word and, since they don't listen to
us when we explain what it neans, they put their own
meani ngs onto the term They see it as a nove to create a
separate state, a nove towards succession. And so the
debat e over I ndi genous enpowernent through, "sovereignty",
and, "self-determ nation”, has becone stym ed, even
anongst synpathetic parties, through the semantic
confusion over the use of the term "sovereignty", and
what the expressions of self-determ nation m ght nean.
Non- | ndi genous Australians have not understood the
substance of what is being said, so they have no issue as
to what | ndi genous people are asking for in their
political agenda and have reacted defensively to words
i ke, "sovereignty”". You can actually see what -- |ike
how t he conversation with people who begin to use the
term "sovereignty", that their eyes glaze over and
they're no longer interested in talking to you about what
you have to say. So there is a lot of fear planted in
this particular word.

| think this fear is actually reflected in the way

that the High Court has dealt with the notion of



sovereignty. In the Mabo case, the pleadi ngs have been
strategically drafted, very cleverly, to separate the
notions of land and sovereignty, with the understandi ng
that this inportant test case would be nore likely to
succeed if there was a way of avoiding the issue of the
acqui sition of Australian sovereignty by the British
Crown. This tactic proved successful and the H gh Court
was able to recognize a native title right w thout having
to address the issue of the consequences of the
overturning of terra nullius in relation to Aboriginal
sovereignty.

Those of you famliar with the judgment will also
be famliar with Justice Brennan's netaphor for the
justification for overturning the doctrine of terra
nullius. I'"mgoing to just quote from his judgnent.

"Here rests the ultimate responsibility of

declaring the role of the nation. Although this

Court is free to depart from English precedent

whi ch was earlier foll owed as stating the conmon

| aw of this country, it cannot do so where the

departure would fracture what | have called the
skel eton of principle. ... The peace and order of

Australian society is built on the |egal system

It can be nodified to bring it into conformty
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Wi th contenporary notions of justice and human
rights, but it cannot be destroyed. ... \Wenever
such a question arises, it is necessary to assess
whet her the particular rule is an essenti al
doctrine of our legal system and whether, if the
rule were to be overturned, the disturbance to be
appr ehended woul d be di sproportionate to the
benefit flowng fromthe overturning."
| think this netaphor proves to be a telling piece of
synbolism The Colonial Australian |aw can bent to
accomodat e | ndi genous |aws and native title, but only to
te extent that such recognition will not injure the
skel eton. The white skeleton of Australian law. It can
wi thstand the recognition of native title, but it can't
survive the recognition of Aboriginal sovereignty.
Thus, one of the |legacies that remain fromthe
High Court's decision in the native title case is the
unhooki ng of the notions of native title and sovereignty.
So our land and our inherent right to self-governnment are
conceptual i zed as separate and unrel at ed.
Wth the erosion of the protection of recognized
| ndi genous rights since the election of the Howard
government in 1996 there has been a new awareness of what

protection needs to be in place to protect the hard won
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steps that we have made.

W' ve becone particularly aware of this in
Australia. Qur Constitution was framed at a tine in which
Abori gi nal people were believed to have been a dying race.

Penned just over a hundred years ago, it remains a
docunent perneated with the ideas of its drafters. It
sought to |l eave the protection of any rights to the
| egi sl ature and so we have seen the enactnent of the
Racial Discrimnation Act. However, if you | ook towards
the Native Title Amendnent Act, as it was anended by the
anendnents that John Howard was trying to convince nenbers
of the community in (inaudible) weren't going to hurt
them we can see the weakness of the rights approach in
Australia. Not only that |egislated rights protection
such as the Racial Discrimnation Act are al ways
vul nerable to be overturned or eradicated by the
| egi sl ature when it obeys the political will to do so.
This is often propelled by enornously powerful econonc
interests.

The argunent that the federal government could
only use its constitutional power to create laws for the
| ndi genous people for the benefit was raised by the
plaintiff in Kartinyeri vs. The Commonweal th, which is now

referred to as the Hindmarsh Island Bridge case. |n that
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case, brought in a dispute over devel opnment on a site that
the plaintiff had claimed was sacred to her, the
government sought to settle the matter by sinply passing

| egislation. The |legislation was designed to repeal the
application of heritage protection laws fromupgrading in
relation to the plaintiff. Another exanple of how

vul nerabl e and mani pul at ed | ndi genous rights protections
are under a | egislative schene.

The plaintiff in that case argued, that when
Australians voted to allow the federal government to pass
laws in relation to Indigenous people in their 1967
referendum it was being heard that it was only intended
to give themthe power to nake |laws that were beneficial

The court got around having to directly answer that issue
because of the way its findings were made. Saying that
what the legislation was really doing was repealing
| egi sl ation, rather then enacting anything el se.

But | think the very assertion, or the question
mark | eft because of that particular issue not being
definitively answered has been quite troubling. And
particularly if you | ook at way that the governnent argued
that case. | was particularly interested in the exchange
that 1've extracted in ny paper. Were Justice Kirby of

the Hi gh Court asked the governnent solicitor if what
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their argunent was, was that the governnent had the power
to enact Nazi race laws. To which the governnent
solicitor had responded if there was a reason why the High
Court could do somet hing about the passing of those race
laws, it had nothing to do with the race power.

As |'ve said, this question has renai ned
unanswered and there are various views as to whether or
not laws that aren't beneficial could be passed. But I
think that many were shocked to find that Australia's
Constitution may offer no protection against raci al
di scrim nation, but one need only to look at the intention
of the drafters to see why it remains this way. |In fact,
a non-discrimnation clause was proposed for the
Constitution when the instruction was being drafted. But
it was rejected for two reasons. First of all, it was
bel i eved that entrenched rights provisions were
unnecessary. And secondly, that it was considered
desirable to ensure that the Australian states would have
the power to continued to enact |aws that discrimnated
agai nst on the basis of their race.

They wanted to continue to be able to control the
lives of Aboriginal peoples through |egislation, simlar
to what people in Canada had to endure under the Indian

Act. And also, they wanted to continue to control their
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i mm grant popul ation, which is why the first piece of
| egi sl ati on passed was the Wite (Inaudible) Policy.

If one is aware of these attitudes held by the
drafters of the Constitution, then | think it comes as no
surprise that the docunment today may offer no protection
agai nst racial discrimnation. It was never intended to
do so and the 1967 Referendum which allowed the Federal
government that power, in no way addressed or chall enged
t hose fundanmental principles that remain entrenched in the
docunent .

A further exanple of the lack of constitutional
protection and rights was seen in the 1997 case of Kruger
vs Commonweal th. This, "Stolen Cenerations Case", was the
first opportunity for the Hi gh Court to consider the |egal
infringenments and renedies resulting fromthe policy of
forcibly renoving I ndigenous children fromtheir famlies.

The plaintiffs, five children renoved fromtheir famlies
under these Northern Territories O dinance and one parent
who' d | ost their child under the operation of that |aw,
had south a declaration that the law was invalid. And I
think if ever there was a situation where you woul d think
there would be rights to protect, this would be one of
t hem

The plaintiffs attacked the validity of the



Ordi nance on many grounds. Trying to pull out what fl oor
rights there were in the Constitution, such as section
116, freedomof religion. (lnaudible) inplied rights into
the docunent. So they relied on an inplied right, a
freedom of novenent, an inplied right of due process in
t he exercise of judicial power and an inplied right of
| egal equality. And the plaintiffs |ost on every count.

To me the Kruger case highlighted the
vul nerability of Indigenous rights because of the
i nadequaci es of our |egal system the racist |egacy that
perneates it and the absence of a Bill of Rights in
| egi slative or constitutional form And so we have sought
increasingly to rely on international nechanisns.

On March 24, early this year, the Conmittee on the
Eli mination of Racial Discrimnation issued a report
critical of the Howard governnent's record on human rights
that are protected under the Convention on the Elimnation
of all fornms of Racial Discrimnation. 1In particular, the
concl udi ng observations by the commttee included
expressions of concern over the absence of entrenched
provi sions to ensure protection fromraci al
di scrimnation; the provisions of the Native Title
Amendnent Act of 1998; the comonweal t h governnent's

failure to support a national formal apology for its past
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process, past policies, particularly the Stolen
Cenerations policy, and it's refusal to consider nonetary
conpensation for those who were forcibly renoved from
their famlies; its mandatory sentenci ng schenmes which
target |ndigenous people, particularly juveniles; the
extent to which discrimnation is faced by Indi genous
peoples in the enjoynent of their econom c, social and
cultural rights.

The report drew attention to a w de range of
i ssues that are of concern to |Indigenous communities at
the present time. So fromreconciliation to penal
provisions, it covered a whole list of issues that
illustrate inherent discrimnation and soneti mes overt
discrimnation in our |aws and governnent institutions.
I ncluding |l egislative indifference and judici al
conplicity. Al this contributes to the continuing and
pr of ound soci oeconom ¢ disparity between | ndi genous and
non- |1 ndi genous Australi ans.

Al t hough the report was in no way factually
erroneous, the federal governnent condemed the
commttee,claimng that it gave too nuch enphasis into
non- gover nment al subm ssions and took a "blatantly
political and partisan approach", that, "ignored the

significant progress made in Australia across the spectrum
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of Indigenous policies.” This view that the report was
based on, "uncritical acceptance of the clains of donmestic
political |obbies" |led the governnent to establish a
review of the its operation of the UN treaty conmttee
systemas it affected Australia. The Australian
government has been particularly critical of the role
pl ayed by non- Gover nnent organi zations at this |evel,
particularly the Aboriginal and Torres Strait |slander
Comm ssion and our elected representatives. It has al so
been scathing of the weight placed upon material provided
to various United Nations conmttees by those non-
gover nment organi zati ons.

This reflects an attitude by our governnent
towards the nonitoring of Australia' s human rights record,
that views conpliance nmechani sns as an unwel coned, biased
interference with our domestic affairs and inplies that
Australia is better placed to interpret and assess our
track record on human rights than any outside body.

There are three points to make about this approach
taken by the Australian governnent towards its nonitoring
of its human rights record. The first is the irony of
claimng to be the best arbiter of our donestic rights
situation when we have so few nechanisns within our |egal

systemto ensure that those rights are recogni zed and
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protected. The irony that the government who | ed the
i nternational conmmunity into East Tinor to prevent human
ri ghts abuses conpl ai ns about the nmonitoring of its own
record by that very sane international comunity is
unjustified. And then there's the parallel that can be
drawn between the attenpt to silence |Indigenous peopl e at
the international |evel when they seek to assert their
recogni zed rights and the continual attenpt by the sane
government to erode those rights to negotiate and
participate by rights holders within the donestic arena.

We in Australia have often | ooked enviously across
the water to our Canadian brothers and sisters. W see
treaties signed, a federal government who is not afraid to
say the word, "self-governnment”, a jurisprudence where the
i nportance of oral histories has been enphasized, a
devel opi ng jurisprudence of fiduciary obligation and a
constitutional protection. But as we |ooking |longingly
across the ocean, we forget -- and it's only when we
actually conme and | ook at the way you |ive your lives nore
closely -- that we realize that we're really in the sane
position.

The nore | | ook at the Canadi an | egal system and
try and think about how to apply it at hone, | think the

appropriate title to work with is, "Do as | say, don't do



as | do". Colonization has had the sane inpacts on al

t he I ndi genous nations within our two countries. A
stripping away of our sovereignty, a taking away of our

| and, a taking away of our children, a suppression of our
cultural practice, a fierce regulation of every aspect of
of our lives. There are the same stereotypes about our
woren, our men, our children and our elders. The sane
deval uing of our traditional know edge and our world
views. W are nore alike than our |egal rules would make
it appear.

It has taken us a long tinme to realize what it is
that we, as Australian |Indigenous |awers, can learn from
t he Canadi an experience. W no |onger |ook to your
Constitution and jurisprudence sinply for the answers to
our very simlar problens. W also need to understand how
a |l egal systemcan seemto offer so nuch on paper, but
give so little in practice. W need to understand this
| esson well to ensure that all the hopes we have placed in
a national treaty do not cone to naught when we are
confronted with bad faith and lack of political will from
governments and powerful econom c interests.

Abori gi nal sprinter Cathy Freeman provi ded sone of
the finest nmonments of the Sydney O ynpi c ganes when she

it the Aynpic flame, and when she won the 400 netres
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race. Sone outside observers knew the stark realities for
| ndi genous Australians that hide behind the i mages of the
A ynpic Ganes. Few woul d have realized how contentious
and contested those synbols of unity were on our own soil.
It is this tension, this unsettled relationship, this,
"unfini shed business”, that we are left to navigate now
that the gaze of the international nedia has turned
el sewhere

Thank you.

MR WLTON LI TTLECH LD (CHAI RMAN) :  Thank you
very rmuch.

|"'mgoing to take ny lead fromthe previous Chair,
who was Paul, and take the liberty of making a comment.
There's two words that Larissa nentioned that | have to
coment on. One was, "sovereignty", and the other was,
"A ynpics".

| did a pre-Aynpic paper for the Sydney d ynpics
on the participation of |Indigenous wonen at the A ynpics
in the last 100 years. And the only suggestions | was
going to make was this.

You'll notice in the opening cerenonies as the
many nations march in under their flag, but there's
soneti mes sone nations are allowed to march in under the

Aynmpic flag, the 10C flag, and you'll notice this year
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t hat happened. And | was going to suggest that perhaps
the team the people fromIndi genous nations should be
able to march in under the 10OC fl ag.

So when | got a list of comendations of
| ndi genous wonen, | discovered well, you know, there's
five I ndi genous wonen conpeting in Sydney and no nen, so |
wi t hdrew t hat suggestion

( LAUGHTER)

| know, because she works for (inaudible) wonen's
issues as well, so ... Anyway, there were five |ndigenous
wonen t hat conpeted, and that's not to detract fromthe
very inportant presentation that we just heard on
sovereignty and Aboriginal title.

The next speaker | will introduce is a young
person, now and then also | began to watch his devel opnent
and career both in politics and in the |egal profession.
Because as a young person, very early on he was invol ved
with the National Indian Youth as president.

Arthur Manuel is the Chief of the Neskonlith

reserve and Chairperson of the Shuswap Nation Tri bal

Council. And spokesnman, as you know t hose of you who --
and I"'msure all of you do -- watch the national political
scene every now and then will know, he's the Spokesperson

for the Interior Alliance, which is a group of six



British Colunbia Nations working to develop an alternative
process to the B.C. Treaty Conm ssion process, that does
not involve extingui shnent of Aboriginal title and rights.

| think back also to ny first involvenent with
international issues. It was a vision of his father, the
| ate George Manuel, to bring together all Indigenous
peoples in the world to do work like this. And |I'mvery
sure that he'd be trenendously proud of Art today, in the
wor k that he's doing.

Art. | mean no disrespect, Chief Manuel, sorry.

MR. ARTHUR MANUEL: Thank you, very rmuch. (INH'S
NATI VE TONGUE). First of all, I'd |like to thank the
| ndi genous Bar Association for inviting nme here to speak
today on an issue that concerns us in south central
interior of British Colunbia. | think it needs to be said
right fromthe beginning that the nations within the south
central interior which are the Bul munk, the Ckanagan, and
the Gatnmunk, the Stapm unk, in the south interior, were
j oi ned together under the Interior R ghts, that our
nations own the land, the traditional territory in which
we |live on.

| think it is inportant to state that we do not
have any treaty with Canada. |In that sense, we are uni que

in the sense that when we tal k about our land rights, that
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we | ook at our land rights as owners and not as clai mers.
It is inmportant to understand that.

And that's a position that the Canadi an gover nnent
really has a very difficult time to accept and to deal
wi th. Because basically the prem se of the Canadi an
government has been assimlatio